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EDITOR'S NOTE

The NORTH DAKOTA LAW REVIEW is pleased to present the Final
Report of the North Dakota Commission on Gender Fairness in the
Courts. The original version of this Report was submitted to the North
Dakota Supreme Court on October 10, 1996. The Report now appears
in this volume of the LAW REVIEW to ensure wider distribution within
both North Dakota's legal and lay communities.
Because the Report is an official document, the LAW REVIEW somewhat suspended its usual editing process to preserve the Commission's
work. Nonetheless, there are some variations between the Report as
submitted to the Supreme Court and this version. For example, in some
instances, footnotes have been added or modified where necessary, nonsubstantive word or numerical refinements have been made, and formatting has been adjusted to conform to LAW REVIEW presentation style
and to ensure accuracy. These variations do not change the meaning or
substance of the Report. Also, on March 5, 1997, the North Dakota
Supreme Court issued an administrative order regarding the Gender
Fairness Implementation Committee. This order follows the Report.
The Editors would like to extend thanks to the Commission members for their assistance in publication of this Report. We would personally like to thank Kathleen Garner, who acted as our liaison with the
Commission and dedicated many hours to the publication process.

Supreme Court

Commission on
Gender Fairness in the Courts
Judicial Wing, 1st Floor
600 East Boulevard Avenue
Bismarck, ND 58505-0530
(701)
224-2689

October 24, 1996

Honorable Gerald VandeWalle
Chief Justice
North Dakota Supreme Court
State Capitol
600 East Boulevard Avenue
Bismarck, North Dakota 58505-0530
Dear Justice VandeWalle:
It is with great pleasure that I present to you the report of the North
Dakota Commission on Gender Fairness in the Courts. The report is the
product of work that began almost ten years ago based on the inspiration
of retired Justice Beryl Levine. This report is the product of more than
two years of work during which time the Commission received, reviewed,
analyzed and discussed a wealth of material, including the observations
and opinions of most of the judges and lawyers in the state of North
Dakota. This process was a unique educational experience. I believe
that we all gained a special understanding of the importance of gender
fairness in our courts. We have endeavored to communicate that
understanding in a constructive and informative way.
It is appropriate for me to acknowledge the extraordinary and
outstanding contributions made by task force members Marcia O'Kelly,
Patti Alleva, and Sandi Tabor who gave generously of their time, wisdom,
and talent, and whose countless hours spent in the drafting and editing of
this report have made it a report that we should all be very proud of.
I must also acknowledge the outstanding and generous contribution
of Wendelin Hume who also dedicated extraordinary amounts of time

and talent to the Commission. Her efforts went way beyond the level
and time commitment that she was contracted to do. Her dedication,
thoughtfulness and skill at communicating complicated statistical results
to the Commission gave us invaluable insight and understanding.
The state of North Dakota was well served by the public spirited
men and women who gave freely of their time, commitment, and
expertise as members of this Commission. I am personally grateful to all
of them for their thoughtfulness, dedication, and perseverance in
addressing the challenges presented by our work.
A special acknowledgement goes to Mary Hoberg for all her
sincere efforts in support of the Commission.
Finally, I want to express my gratitude to you and your
administration for your leadership and support. Through your
continued leadership, and the support of the supreme court and the
entire legal profession, I am confident that the implementation phase of
the Commission's work will move forward. Our judicial system is one in
which the citizens o this state can be proud. I believe that this report
makes an important contribution toward making it an even better system.
Sincerely,
Sarah Andrews Herman
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A DIFFERENCE IN PERCEPTIONS:
THE FINAL REPORT OF THE NORTH DAKOTA COMMISSION
ON GENDER FAIRNESS IN THE COURTS
I.

INTRODUCTION

More than a century ago, in 1872, the United States Supreme Court
ruled that a woman named Myra Bradwell was not constitutionally
entitled to practice law. In his opinion, Justice Joseph P. Bradley wrote:
The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the
occupations of civil life....
...
The paramount destiny and mission of woman are to
fulfill the noble and benign offices of wife and mother. This is
a law of the Creator.'
One hundred and twenty-four years later, women not only practice
law, but they help shape how law is practiced. Yet for all the strides
women have made in gender equity, there lingers a perception that in
our justice system the playing field is still not level.
Lingering assumptions based upon historical roles of men and
women can hamper fair and impartial review of cases. We expect the
courts to protect and enforce the provisions of the Constitution and laws
of North Dakota. When gender bias enters the equation through the
actions, words or thoughts of judges, attorneys, litigants or court personnel, the ability of citizens to obtain fair and equitable treatment is seriously compromised.
Since the late 1970s, task forces in more than 40 states and 5 federal
circuits have tried to assure gender fairness in the courts by conducting
gender bias studies. Consistently their findings have painted a picture of
how gender bias undermines the effectiveness of court systems. The
overall importance of these studies is emphasized by the New Jersey
Task Force which stated that "[t]he Task Force's greatest accomplishment in the state is also its most subtle: creating a climate within a court
system in which the nature and consequences of judicial gender bias are
both acknowledged to exist and understood to be unacceptable." 2
In North Dakota we start with an advantage shared by few other
states. Throughout the study, it was apparent that our judicial system has
attempted to make improvements in the area of gender biased behavior.
While the Commission believes many concerns remain, we emphasize
1. Bradwell v. Illinois, 83 U.S. 130, 141 (1872).
LYNN I-CHT SCHAFRAN,

2. NORMA JULIET WIKLER &

LEARNING FROM THE NEW JERSEY SUPREME COURT

TASK FORCE ON WOMEN IN THE COURTS 2 (1989) (discussing the work of the New Jersey Task Force).

1128

NORTH DAKOTA LAW REVIEW

[VOL. 72:1113

that this report is not an indictment of the North Dakota bench and bar.
"To the contrary, it is a testimonial to our legal community's willingness
and ability to [look candidly] at our legal system in the spirit of
self-improvement." 3 The North Dakota Commission completes its work
with the hope that through awareness we can continue to make improvements in our state's court system which will ensure justice and equal
treatment for all who are touched by the system.
A.

NORTH DAKOTA HISTORY

In 1987, North Dakota was one of the first states in the nation to
study gender fairness in the judicial system. Under the auspices of the
North Dakota Supreme Court Judicial Planning Committee, a subcommittee consisting of attorneys and judges reviewed court records and
other related data, including available anecdotal and statistical information regarding gender-related issues. The subcommittee found information pointing to the existence of gender inequities in North Dakota
affecting both men and women, but more negatively affecting women
than men. 4
The subcommittee also found a perception among many women
attorneys of differential treatment in and out of the courtroom. It noted
the impact of the dramatic increase in the number of women law students
and women practicing law in North Dakota, suggesting a need to assess
the legal system's adjustment to a gender integrated profession. The
subcommittee found areas of improvement and areas of concern relating
to the protection and treatment of domestic abuse victims by judges,
prosecutors and law enforcement personnel. It also noted that of all adult
and juvenile arrests in North Dakota three-fourths were male. Women
were more likely than men to be placed on probation than to be given
jail time. The subcommittee highlighted the need for more data to be
collected and recommended the formation of a task force to conduct a
more comprehensive study of the issues associated with gender fairness
in the courtroom. 5
The supreme court included funding in its 1988 budget to form
such a task force. A successful tax referral drive, however, eliminated
available funds. Six years later funding was appropriated, and in 1994
the Commission on Gender Fairness in the Courts was established. The
Commission began its work at the direction of Chief Justice Gerald
VandeWalle who stated in his charge to each member:
3.

NORTH DAKOTA GENDER FAIRNESS STUDY ASSESSMENT SUBCOMMITTEE, PRELIMINARY REPORT AND

RECOMMENDATIONS

4. Id. at2.
5. Id.at 5-8.

8 (1988) (Appendix A).
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Decisions made or actions taken based on preconceived notions about the nature, roles and abilities of women and men
rather than upon evaluation of each individual situation strike
at the heart of a judicial system that promises fairness and impartiality. Gender inequities frustrate and impugn the struggle
6
by judges, lawyers and litigants alike to achieve justice.
The Commission, consisting of 26 members representing a crosssection of the state's legal community, followed the recommendations of
the subcommittee regarding the nature of the study and the topics to be
studied. Five working committees were established and specific tasks to
evaluate the issues in different areas of substantive law were assigned.
The committees and their missions were:
Professional Conduct: Acceptance and treatment of women
judges and lawyers, treatment of women litigants and
witnesses, interaction of men and women within the
courthouse generally and within the courtroom
specifically;
Jury Service: Excuses, selection and composition of jury
panels, jury leadership;
Domestic Law: Access to representation, marital property
division following divorce, determinations concerning
custody, child support, spousal support and domestic
violence civil issues;
Criminal Law: Prosecution, sentencing and disposition,
approach to sexual assault and acquaintance rape
prosecution, domestic violence, facility availability as a
factor in sentencing; and
Judicial System Demographics: Judicial selection and court
system as employer.
Each of these groups worked on individual sections of the report
and the Commission reviewed the report in its entirety to ensure
accuracy and fairness.
B.

WHAT IS GENDER BIAS AND WHY STUDY IT?

Bias is any action or attitude that interferes with impartial judgment.
As stated in the Washington State Task Force report:
Gender bias exists when decisions are made or actions are
taken based on preconceived notions about the nature, roles,
6. Letter from Chief Justice Gerald VandeWalle to Commission Members (Feb. 4, 1994) (quoting
Lawrence H. Cooke, Chief Judge of the State of New York Court of Appeals) (Appendix B).
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and abilities of men and women rather than upon evaluation of
each individual situation. Gender bias also is evident in society's perception of the value of women's and men's work,
and the myths and misconceptions about the social and economic realities of women's and men's lives. Gender bias can
be reflected in individual actions as well as in cultural traditions
and institutional practices. 7
Bias, whether it is based on sex, race, religion, national origin,
disability, age, sexual orientation or socio-economic status, negatively
impacts the ability of individuals to be treated fairly in the judicial
system. United States Supreme Court Justice Ruth Bader Ginsburg
explained the importance of studies in this area by recognizing that such
projects enhance public understanding of the importance of gender
equality as a goal for a nation concerned with full utilization of the talent
of all of its people. 8 She continued by stating:
[S]elf-examination enables an institution to identify, and devise
means to eliminate, the harmful effects of gender bias ...
[C]lose attention to the existence of unconscious prejudice can
prompt and encourage those who work in the courts to listen to
women's voices, and to accord women's proposals the respect
customarily accorded ideas advanced by men. And finally,
self-inspection heightens appreciation that progress does not
occur automatically, but requires a concerted effort to change
habitual modes of thinking and acting. 9
Gender bias is not always malevolent or intentional. As in the case
of Myra Bradwell, assumptions based on historical roles of men and
women can be just as damaging to the parties and the system as a whole.
As the Utah report explained:
[W]hat an individual intends by his or her behavior must be
clearly separated from the impact of that behavior on another
party. In identifying inappropriate gender-related behavior,
the intent of the man or woman engaging in the behavior is of
far less importance than the effect of that behavior on the
receiving party. Thus, a person's behavior might be genderbiased even though that person had no intent or motive to
offend or even any knowledge that the behavior was offensive
to others. People of good will, people who are trying to do
7. WASHINGTON STATE TASK FORCE ON GENDER AND JUSTICE IN THE COURTS, FINAL REPORT xiii (1989)
[hereinafter WASHINGTON REPORT].
8. Ruth Bader Ginsberg, Forward to the Report of the Special Committee on Gender to the D.C.
Circuit Task Force on Gender, Race, and Ethnic Bias, 84 GEO. LJ. 1651, 1651 (1996).
9. Id. at 1651-52.
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their jobs as well as they can, people who believe themselves to
be fair in their dealing with others-all of these people may
engage in inappropriate gender-related behaviors.10
It is essential to understand that when people perceive gender bias in
the justice system, whether it is based upon first-hand experience of the
bias or not, they may lose respect for the system and all of the individuals involved in the system, including judges and lawyers. The recommendations of this report are made with the belief that, if implemented,
our system will be better equipped to provide equal justice for all.
C. BEWARE THE ANGRY TONE
Whenever a sensitive or controversial area like gender fairness is
studied, there are those who feel their behaviors are being challenged, or
at least question why the court would waste its time since individual
attorneys may not see any bias around them. A few comments in response to open-ended questions within the Attorney Survey illustrate the
point. "This is stupid and a waste of time," wrote one attorney. From
another the same sentiment was more eloquently expressed, "In my
opinion this survey and the cost associated therewith is a waste of the
judiciary's financial resources. It is the type of governmental action that
the taxpayers are objecting to in this country." Another attorney
commented, "Please write your report and move on to something more
substantive. The existence of this Commission makes one wonder about
the court's priorities."
It is important to note, however, that for every negative comment
received about the survey, there were many words of encouragement also
written. For instance, a woman court employee wrote, "The courts need
to be sensitive to the issue of gender fairness in order to gain the respect
as an institution that applies the law fairly and justly to anyone .. " A
male attorney wrote, "I strongly agree that gender bias is unacceptable
and I hope this questionnaire and the Commission will help eradicate
it." Another male attorney wrote, "I think this survey is an excellent
start so hopefully it will get people talking and thinking about gender
bias and gender fairness, and perhaps people will realize that it exists and
will try to act to solve the problems that accompany gender biased
decisions."
The latter comments exemplify the importance of moving forward
with the study and the task force recommendations in an attempt to educate the bench and bar about the existing problems plaguing the system. Ending gender bias is a step toward ensuring a truly fair process.
10. UTAH TASK FORCE ON GENDER AND JUSTICE, REPORT TO THE UrAH JUDICIAL COUNCIL 78 (1990)
[hereinafter UTAH REPORT].
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AN OVERVIEW OF GENDER BIAS

As Graph 1 illustrates, in the opinions of many survey respondents,
gender bias exists to some degree in North Dakota.II
Graph 1.
Overall Perceptions of Bias
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Survey Respondents
Attorneys indicated there is bias against women (60%) and against men
(49%), but it is less frequent now than in the past (65%), and it is a more
subtle kind of bias. 12 This opinion was shared by the judges surveyed
with 68% agreeing that bias exists against women and 55% saying it
exists against men. 13 Seventy percent of the judges believed there is less
biased behavior now, but what exists is more subtle.1 4 Court personnel
also recognized that bias exists against women (47%), but unlike the
other survey groups, most court personnel do not believe bias exists
11. WENDELIN HUME, THE S EARCH FOR GENDER EQUITY: PERCEPTIONS AND SUGGESTIONS 6 (Novem-

ber 20, 1995) [hereinafter HUME REPORT]. See also North Dakota Commission on Gender Fairness in
the Courts Survey of North Dakota Judges [hereinafter Judge Survey]; North Dakota Commission on
Gender Fairness in the Courts Attorney Survey [hereinafter Attorney Survey]; North Dakota
Commission on Gender Fairness in the Courts Court Personnel Survey [hereinafter Court Personnel
Survey].
12. HUME REPORT, supra note 11, at 6; see also Responses to Attorney Survey Questions III 2526.
13. HUME REPORT, supra note 11, at 6.
14. Responses to Judge Survey Questions II 23-25.
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against men (72%).15 Consistent with the other groups, court personnel
agree that overall there is less bias now. 16 The remainder of this report
details survey results and provides an analysis of other information
gathered by the Commission and recommends what the bench and bar
need to do to improve our system of justice.
E.

CONCLUSION

Equity for all is a fundamental goal of our court system. In pursuit
of that goal, the Commission sought to discover the strengths and
weaknesses of our system in the area of gender equity. The process of
discovery has been a healthy one. We are thriving, but still have far to
go. The recommendations included reflect our judgment about where
the judicial system needs to go next.
II.

DATA COLLECTION

The Commission collected data by means of focus groups, surveys,
public meetings, and informal research performed by law student
volunteers.
A. Focus GROUPS
The Commission held a series of focus groups to identify and
develop issues in the areas of domestic law, domestic violence, criminal
law, and the judicial system as employer.
The use of focus groups in sociological research is an established
and widely used method of collecting qualitative information on a subject that is of interest to the researcher. A focus group usually consists
of a limited number of participants and is conducted by the interviewer.
It is a focused discussion used to obtain differing perceptions on specific
topics. This type of discussion is superior to the individual interview in
that the discussion is not limited by specific choices and the responses
are not unduly influenced by the interviewer. The interaction by the
group may include different opinions and give the researcher different
perspectives of the study being conducted. As such, focus group
comments have been included in this report.
Focus group participants discussing domestic violence, domestic
law, and criminal law consisted chiefly of lawyers, although interested
individuals such as domestic violence advocates made substantial contributions. Another focus group consisted of persons representing a wide
cross section of employees of the court system.

15. HUME REPORT, supra note 11, at 6.
16. Id; see also Responses to Court Personnel Survey Question IV 4.
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SURVEY DESIGN AND METHODOLOGY

1.

The Survey Instruments

Another method utilized by the Commission to obtain information
was a mailed survey focusing on both perceptions and personal experiences of gender bias in the North Dakota court system. The entire survey process from design through analysis and report writing was overseen by an experienced social science researcher with a background in
both survey methodology and justice issues. The Task Force's consultant was Professor Wendelin M. Hume, Assistant Professor of Criminal
Justice and Sociology and a Fellow of the Social Science Research
Institute (SSRI) at the University of North Dakota.
The survey was intended to gather systematic and reliable data, to
serve as a catalyst for communication, and to be an instrument of education by raising the awareness of respondents about gender equity issues.
There were three questionnaires used for this survey. One questionnaire
was designed for judges, one for attorneys, and one for court
personnel.1 7 Tables 1 through 3 list the main topics covered in each
questionnaire. Only individuals with recent experience in the relevant
area of law were asked to respond to particular sections. The sections
marked with an * were completed by all respondents.

Table 1.
Question Sets in the Judge Survey
Section
I.
II.
III.
IV.
V.
VI.
VII.

Topic
General Background* pp 1-2
Courtroom Interaction* pp 2-6
Courtroom Styles* pp 7-8
Family Law pp 8-11
Domestic Violence pp 11-13
Criminal Law pp 14-15
Criminal Sexual Conduct p 16

17. Copies of the survey instruments for each set of respondents are attached as Appendices C,
D, and E respectively.
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Table 2.
Question Sets in the Attorney Survey
Section
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.

Topic
General Background* pp 1-2
Professionalism* p 2
Courtroom Interaction pp 3-5
Courtroom Styles pp 6-7
Judicial Intervention pp 8-9
Access to Representation pp 9-10
Family Law pp 10-13
Domestic Violence pp 14-15
Criminal Law pp 16-17
Criminal Sexual Conduct pp 18-19

Table 3.
Question Sets in the Court Personnel Survey
Section
I.
II.
III.
IV.

Topic
Background Information* p 1
Courtroom Interaction pp 2-3
Specific Treatment of Court Personnel* pp 3-5
Overall Perception of Gender Bias* pp 5-6

Many of the questionnaire items were adaptations of questions
asked in the Minnesota and Missouri task force surveys. Commission
members also developed several new questions in response to issues
raised by focus group participants and Commission members themselves. Survey questions were pretested by Commission members,
colleagues of Commission members, staff members, and student volunteers from the University of North Dakota who noted any problems of
language, comprehension, clarity, and relevance. The instructions for
the surveys asked respondents to limit their responses to incidents
occurring within the last five years. Respondents were prompted with
open-ended questions to share their experiences and views in their own
words. Margin comments were also encouraged if respondents wished to
comment or elaborate on issues raised by the close-ended survey questions. Over 200 pages of written commentary were obtained.
Respondents were guaranteed anonymity and therefore all records
linking responses to any particular individual (used solely to monitor
response rates) have since been destroyed. Anonymity was also the

1136

NORTH DAKOTA LAW REVIEW

[VOL. 72:1113

motivation behind the decision not to track regions of the state which
respondents were from and not to divide judicial responses into male and
female categories. The scarcity of women in certain regions of our
sparsely populated state and the small number of women judges might
have made individuals identifiable through inference alone, and therefore these distinctions were not made.
2.

Administration of the Survey

Since Commission members wanted the avenues for communication
and education to be open to as many respondents as possible and since
North Dakota is a fairly sparsely populated state, it was decided to use a
sampling method for the surveys known as a "census." Instead of
randomly drawing names from a list, all state and municipal judges
within the state, all licensed attorneys within the state and with border
town addresses, and all court personnel within the state were sent a survey
and thus allowed the opportunity to share their views and experiences.
The census consisted of the names and addresses of 211 court personnel,
144 judges, and 1,301 attorneys.
Under the SSRI's auspices, the questionnaires were distributed in a
mailed survey initiated in April 1995. Table 4 lists chronologically the
procedures used to encourage response.
Table 4.
Survey Procedures
Date
April 21, 1995 (Fri.)
April 28, 1995 (Fri.)
May 15, 1995 (Mon.)

June 20, 1995 (Tues.)

Items Mailed
Survey Packet (1,656 total)
Post Card Reminder
Replacement Survey Packet
(824-Attorney, 59-Judge, &
12-Court Personnel = 895 total)
Cut-off Date (further returns not tabulated)

In the first step of the survey, the appropriate questionnaire, a return
postage-paid envelope addressed to SSRI and an explanatory cover letter
from Chief Justice VandeWalle were placed in a packet and bulk-mailed
to each target respondent. The next step consisted of sending a reminder postcard to persons who had not yet responded, encouraging them to
complete and return their questionnaire. Step three involved a second
mailing of the questionnaire packet, which included a new letter from
Chief Justice VandeWalle, to those who had still not responded.
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The advantages of mail surveys relative to other modes of administration such as phone or in-person interviews include more detailed questioning, economy, efficiency, and anonymity.1 8 However, the advantages
of mail surveys are often offset by rather low rates of return, especially
today when many people are overwhelmed by "junk-mail." The goal
for this survey was a response rate of between 40% and 60%. This rate
of return would be acceptable by most research standards and would provide over 660 useable cases which would be sufficient for the planned
analysis.19 On June 20, 1995, the cut-off date for the analysis, the return
rate fell well within these parameters (Table 5). A total of 1,102 questionnaires were completed and returned which represented 67% of the
mailed questionnaires.
Table 5.
Response Rates
Survey Type
Responding
Court
Personnel
Judges
Attorneys
Total

Number Returned

Percent

182
103
817

87%
72%
63%

1,102

67%

This response rate compares favorably with and often exceeds those
of equity surveys conducted in other states. For instance, Massachusetts
had a high return rate of 77% for attorneys 20 and Missouri had a low
rate of 17% for attorneys.21
3.

Demographics

In each of the three sets of respondents, 97% or more were white.
Most respondents were men, except for the court personnel respondents.
Women accounted for less than 17% of the judges responding and about
21% of the attorneys responding, yet they comprised 75% of the court
personnel respondents (Table 6). These numbers reflect the actual race
18. DAVID NACHMIAS & CIAVA NACHMIAS, RESEARCH METHODS IN THE SOCIAL SCIENCES 182 (2d ed.
1981).
19. EARL BABBIE, THE PRACTICE OF SOCIAL RESEARCH 242 (5th ed. 1989).

20.

MASSACHUSETTS SUPREME JUDICIAL COURT,

GENDER EhAS SrUDY OF THE 0QURT SYSTEM IN

MASSACHUSETTS 210 (1989) [hereinafter MASSACHUSETTS REPORT].
21. MISSOURI TASK FORCE ON GENDER AND JUSTICE, REPORT 10 (1993) [hereinafter MISSOUR
REPORT].
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and gender distributions of these professional categories in North
Dakota.
Respondents ranged in ages from 25 to 83. The typical court
personnel respondent had been working within the system for 11 years,
the average attorney about 13 years and the average judge at least 22
years (Table 6). Court personnel most often spent one to 10 hours a
week in court and another one to 10 hours a week in chambers.
The majority of responding attorneys had been employed in their
current position for 11 or fewer years, although several (10%) had held
their position for 30 or more years (Table 6). Overall, the majority of
attorneys reported being in a general private practice.
Table 6.
Respondent Demographics
Distribution

Vanableliurvey
Gender
Judges
Attorneys
Court Personnel

Male=83.5%
Male=78.5%
Male=24.7%

Years in Court System
Court
Range: I-3922
Personnel
Range: I -56
Attorneys
Range:, 2-60
Judges

Female=16.5%
Female=21.5%
Female=75.3%

Mode: 823
Mode:2
Mode: 12,16,19

Mean: 1124'
Mean: 13
Mean:22

Mode: 1,2
'Mode:3,8,17

Mean:10
Mean: 13

Years in Current Position

Attorneys
Judges

Range: 1-56
Range: 1-42

The majority of responding judges had been judges for 12 or fewer
years. Most judges spent the majority of their time on criminal cases
and stated that criminal cases were their preferred area. About 45% of
the judges responding were at the district court level, 41% were municipal judges, and 12% were appellate court justices.

22. Range reflects the actual distribution.
23. Mode refers to the response (or responses in the case of a tie) that occurs the most often.
24. Mean is the arithmetic mean or average response which is calculated by summing all
responses and then dividing by the number of respondents.
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Method of Analysis

The survey instruments contained various types of questions. Some
questions merely prompted the respondent for a yes/no answer or to
choose one of the options listed, such as a particular gender or race.
Other questions asked for actual information such as year of birth. The
majority of the questions were scaled in nature to discover different
intensities and frequencies of attitudes and behaviors. The respondents
typically were to indicate an answer of either Always, Often, Sometimes,
Rarely, Never, or Not Applicable. These scaled responses are often
referred to as a "Likert" scale and are one of the most commonly used
formats for questionnaire items. 2 5 A similar scaling method was used in
the majority of gender equity surveys administered in other states.
In an effort to be conservative in findings and focus attention on the
areas of greatest concern, the instructions of the survey directed respondents to assume that "Never" meant the particular behavior or action in
question occurred 10% of the time or less, "Rarely" meant 11%-25% of
the time, "Sometimes" was 26%-74% of the time, "Often" was
75%-89% of the time, and "Always" was 90% of the time or more. To
simplify the reporting of results, answers to scaled items are grouped so
that "Always" + "Often" + "Sometimes" (a behavior occurring 26%
of the time or more) is equivalent to a "Yes" response while "Rarely"
+ "Never" (a behavior occurring 25% of the time or less) is interpreted
as "No."26 Totals may not equal 100% due to rounding.
Often examining the differences in responses between groups such
as attorneys and judges or men and women may prove interesting.
These differences were analyzed through the use of statistics and only
those that were found to be "statistically significant" were emphasized,
unless otherwise noted. 27 For this report, any statistically significant
differences between groups were found at the commonly used .05
level. 28 Statistical significance at the .05 level means that the odds are 95
in 100 or greater that the difference found in our respondents also
actually exists in the larger population of court employees, attorneys or
judges. This fairly rigorous level of significance helps prevent finding
differences in the sample that do not actually exist across the state and
thus would produce error in the analysis. It should be pointed out that
the results of our survey should not be generalized beyond the state of
North Dakota.
25. BABBLE, supra note 19, at 405.
26. Id.
27. SAM KACHIGAN, STATISTICAL ANALYSIS: AN ITERDISCIPLINARY INTRODUCTION TO UNIVARIATE
AND MULTVARIATE METHODS 181 (1986).
28. JOHN ROSCOE, FUNDAMENTAL RESEARCH STATISTICS FOR THE BEHAVIORAL SCIENCES 171 (2d ed.
1975).
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5. Differences of Perception
When doing survey research or examining the results of survey
research, it is important to be aware that answers to questions not only
tell about the actual behavior experienced by the respondents but also
about how the respondents perceive that behavior. Often different
groups of respondents such as men and women or judges and attorneys
will see the same situation differently, depending on how close or
sensitive to the issue they are or how directly they are impacted by it.
This difference in perceptions does not mean that one group is right
while the other group is wrong; it simply provides an opportunity to see
a situation from different vantage points. This breadth of views aids the
survey in its intended purpose of identifying concerns from a variety of
individuals throughout the state.
C.

PUBLIC MEETINGS

The Commission sponsored eight public meetings around the state
to give the public an opportunity to present their views and experiences
of gender bias in the courts. The Commission publicized the meetings
through print and broadcast media, by notices posted in local libraries,
by mailings to service groups, interested organizations such as domestic
violence advocates, and to interested individuals. 29 Each public meeting
was led by a panel of three to six Commission members who introduced
themselves, discussed their interest in the study of gender bias in the
courts, and asked questions of those who gave testimony. In order to
encourage candid comments, Commission members did not attend
meetings in their home judicial district.
Although the public meetings drew limited attendance in most
locations, they elicited a considerable body of comments. Recurrent
themes included child custody, domestic violence concerns, and access to
representation. Child support and property division also drew comments
in several locations.
D.

RANDOM CASE REVIEW

University of North Dakota law student volunteers performed a
random review of 155 unappealed divorce judgments from six judicial
districts from the years 1993 through 1995. The review was undertaken
in order to generate data by which perceptions of gender bias in divorce
proceedings could be compared to actual outcomes. While not sufficiently large or controlled to serve as a basis for conclusions, the review
29. A copy of the public meeting notice is attached as Appendix F.
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suggests areas in which more extensive studies could develop empirical
data that would be an appropriate basis for conclusions about the
application of domestic law at the district court level. The form used for
the review is attached as Appendix G. A law student also reviewed
records of divorce cases appealed to the North Dakota Supreme Court
from mid-1994 to mid-1996.
III. PROFESSIONAL CONDUCT IN THE COURTROOM
A.

INTRODUCTION

Justice requires a courtroom free of bias. Mindful of this ideal, the
Professional Conduct Committee studied the interaction of women and
men in the courtroom as well as the acceptance and treatment of women
judges, lawyers, witnesses, and litigants. The primary data for this study
were survey responses from judges and lawyers and, to a much lesser
extent, court personnel.
Each group's survey results share a fundamental conclusion: all
respondents-whether judge 30, lawyer, or court employee-perceived
that some degree of gender bias against women exists in North Dakota
courtrooms. The statistics tell the story more precisely. Eighty-two
percent of judges, 97% of women attorneys, 68% of men attorneys, 65%
of women court personnel, and 27% of men court personnel responded
affirmatively that gender bias exists in some fashion. 3 1
Of those responses, 65% of judges, 48% of women lawyers, and
60% of men lawyers thought that bias existed "in a few areas and with
certain individuals." 3 2 Even more significantly, 16% of judges and
nearly half (46%) of women lawyers perceived that "gender bias against
women is widespread, but subtle and hard to detect." 3 3 Only 7% of men
lawyers thought this to be true. 34 To the contrary, nearly one-third
(32%) of the men attorneys said that "[t]here is no gender bias against
women in the North Dakota courts." 35 Eighteen percent of judges and
4% of women lawyers agreed. 36
Three things are most striking about these statistics. First, as stated,
is the disturbing perception that gender bias against women, in some
form, persists in North Dakota courtrooms. Second is the apparent
30. Of total judge survey respondents, 86 were male,
gender. Responses to Judge Survey Question 1 1.
31. Responses to Judge Survey Question II 23; Attorney
Survey Question IV 2.
32. Responses to Judge Survey Question II 23; Attorney
33. Id.
34. Responses to Attorney Survey Question III 25.
35. Id. (emphasis added).
36. Responses to Judge Survey Question II 23: Attorney

15 were female, and 2 did not indicate
Survey Question III 25; Court Personnel
Survey Question III 25.

Survey Question III 25.
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"perception gap" between women and men, where women see bias and
men do not when commenting upon the same judicial system. Third is
the arresting percentage (46%) of women lawyers who believe that bias
not only exists, but is widespread and subtle. Indeed, while half (50%)
of women attorneys believe that there is less gender bias now than in the
past, nearly one third (32%) thought that the bias they see or experience
is of a "different kind."37

These statistics give the Commission pause. They make clear that a
sizable number of litigation participants do not think that all courtrooms
in this state are bias-free. In addition, they highlight that the basic
conclusion about whether gender bias even exists may be a function of
personal or professional perspective. 38 This diversity of perception led
the Commission to define its primary roles in the professional conduct
area in terms of highlighting differing viewpoints while avoiding
"thought police" judgments about gender bias in the courtroom and of
fostering continuing discussion and appreciation of the subtle and not so
39
subtle ways in which bias may be at work in our courts.
37. Responses to Attorney Survey Question 1i 27.
38. For example, use of a woman's first name by a judge or adversary may be innocuous or demeaning, depending on the context and the observer's point of view. Take this hypothetical courtroom
scenario: Ms. Jones represents the plaintiff and Mr. Smith, the defendant. The jury and clients are
present when this exchange occurs after Ms. Jones concludes her redirect examination of the plaintiff.
JUDGE: Mr. Smith, any recross?
MR. SMITH: No, your Honor. Nothing at this time.
JUDGE: Plaintiff may step down. Jill, please call your next witness.
The judge then calls Ms. Jones by her first name, and Mr. Smith by his last, several more times in
the next hour. Follow the hypothetical into the minds of the courtroom participants, who have very
different perceptions of these seemingly simple exchanges and are thinking:
JUDGE: Maybe I shouldn't call plaintiffs lawyer by her first name. Some jurors might
think I am being too friendly and showing favoritism to her side. I've known Jill's family
for years.
MS. JONES: How degrading. I hope none of the jurors has noticed that I have not been
getting the same professional respect in address that my male colleague has received. I
know the Judge doesn't mean to embarrass me, but I wish he didn't single me out this way.
PLAINTIFF: I wonder why my lawyer doesn't get the same respect from the judge as
defendant's lawyer. Maybe she really isn't that good-the judge should know.
MR. SMITH: [Doesn't even notice that the judge uses first names for the "girls."]
DEFENDANT: I guess my lawyer must be pretty well-regarded. The judge really treats
him with respect. As for plaintiff's lawyer-the judge doesn't even use her last name.
JUROR NO. 3: Why isn't the judge calling plaintiff's lawyer by her last name? I wonder
if he is biased against women?
A survey of these participants would obviously produce different observations about gender bias-the
judge and male lawyer, for example, may not see any at all-depending upon the person asked, even
though there is no doubt about what was said. Further, this hypothetical illustrates that what to some
may seem a trivial issue (the judge's consistent failure to address Jones as he addresses Smith) can
have credibility repercussions for women lawyers. See also infra Part III.C.2 (discussing the use of
first names, endearing terms and comments about physical appearance in the courtroom).
39. The Commission stresses that any change in the nature of bias does not necessarily make that
bias less harmful. In many circumstances, subtle bias may be more damaging than blatant bias. For
example, a blatantly-biased remark may become the basis for appeal or for complaint to disciplinary
authorities. However, subtler behaviors of a more ephemeral nature, such as judicial body language
indicating lack of attention to a female witness's testimony or more frequent judicial interruptions of
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I As to the perspective differential, perceptions are often realities, and
deserve, on the whole, careful consideration so that some kind of consensus can be reached about gender bias and the best ways to eradicate it.
Moreover, because judicial credibility depends upon the appearance as
well as the reality of impartiality, even the mere perception of gender
bias-shared, in various degrees, by numerous bench and bar members-must be addressed. As the United States District of Columbia
Special Committee on Gender stated:
Apart from questions of what the "actual" level of a particular
behavior is, the Committee believes it is important for the
Bench and Bar to understand the different perceptions that
men and women lawyers have of litigation interactions. The
legitimacy of courts' exercise of judicial power depends, in
part, on society's 'acceptance of the fairness of the courts'
processes. Part of doing justice is maintaining the appearance,
as well as reality, of impartiality. If segments of one part of the
Bar perceive differential treatment,-all members of the Bench
and Bar should be sensitive to this concern so that the appearance as well as the reality of fair and impartial treatment can
be fully achieved.40

This is especially true because courtrooms are public showrooms
for the state's justice systems. Daily court proceedings must inspire
confidence in our equality ideals so that any and all citizens who become
involved in them, whether as active participants or passive observers, not
only receive, but perceive, fair and equal treatment.
To help accomplish these ends, the Commission explored three
general subjects in the professional conduct area: (1) Professionalism,
where provoking questions about the use of gender stereotypes in
advocacy came into focus; (2) Courtroom Interaction, where divergent
perceptions between the genders about the nature and frequency of
different varieties of gender-biased conduct reinforce the need for
candid discussion; and (3) Judicial Intervention, where two recent North
Dakota Supreme Court cases have resulted in changed expectations
concerning. a judge's duty to intervene when biased conduct occurs in
41
the courtrooms of this state.

women lawyers often have no ready means of verification as bias or of redress. Likewise, the fact
that biased conduct is unintentional does not make it less pernicious. While guileless motivation is
reassuring, it is the effect or perception of biased behavior which injures, regardless of intent.
40. Special Committee on Gender, Report of the Special Committee on Gender to the D.C. Circuit
Task Forceon Gender, Race, and Ethnic Bias, 84 GEO. L. 1657, 1704 (1996) (emphasis added).
41. See Johnson v. Johnson, 544 N.W.2d 519 (N.D. 1996); Vitko v. Vitko, 524 N.W.2d 102 (N.D.
1994) (Levine, J., concurring).
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B. PROFESSIONALISM: PRINCIPLE AND PRACTICALITY
The concept of "professionalism" in this section addresses the
propriety of using gender stereotypes as advocacy tools. 42 The survey
perceptions gathered on this subject raised telling questions about the
realities versus the ideals of advocacy. 4 3 In sum, the results showed
widespread consensus disfavoring the use of stereotypes as an abstract
principle, but also revealed a substantial minority who seemed to take the
practical position that the use of stereotypes is justified when the judge
or jury might be swayed.
In particular, lawyers of both genders overwhelmingly condemned,
as an abstract proposition, the use of gender-biased conduct "to frustrate
or disadvantage the adversary in the courtroom." As Table 7 demonstrates, 95% of women lawyers and 92% of men lawyers classified this
conduct as "unprofessional."
Table 7.
Gender-Biased Conduct as a Tactic
AQ II 1. It is unprofessionalfor a lawyer to use gender-biased conduct
as a means to frustrate or disadvantage the adversary in the courtroom.
Women
Attorneys

Men
Attorneys

Women
Attorneys

Men
Attorneys

2%
6%

8%

81%

81%

Rarely

9%

7%

Never

1%
4%

Sometimes

5%

4%

Total Yes*

95%

92%

Total No

5%

Always
Often

[

*44
42. An example of this is a lawyer's use of unflattering or inaccurate gender stereotypes (for
example, "women are not facile with numbers" or "strong men should be unemotional") during
closing argument. Another example is evidenced by this focus group comment:
Sometimes I use gender to get a certain reaction from a woman, trying to evoke a
certain reaction on her part to make her work too hard to appear equal to the man in the
case. I do it consciously. Usually when they've been the head of the bitch patrol.
In a related vein is the defense attorney who asks the victim/witness in a sexual assault case questions
about the victim's past sexual conduct despite pretrial rulings that they go beyond the scope of
permissible inquiry. Even if unanswered, these questions can convey gender-biased notions to the
jury. They also pose practical difficulties for fashioning effective remedies-a curative instruction
may only emphasize the improper questions, while doing nothing allows the attorney to flaunt rulings
and gender stereotypes with impunity.
43. Only attorneys were asked questions on professionalism. See Attorney Survey Questions II
1-6.
44. As explained supra note 26 and acccompanying text, "yes" reflects the total of "always,
often and sometimes" responses while "no" reflects the total of "rarely and never" responses.
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Fewer lawyers, although a significant percentage of each sex (81%
of women and 78% of men), disapproved of using gender stereotypes
"to the client's advantage" as part of "zealous advocacy." 4 5 Similarly, on the average, about 77.5% of all responding lawyers disapproved of
using their own gender "to the client's advantage" as part of "zealous
advocacy ."46
However, a notable number of lawyers-in higher percentages than
in preceding questions-supportedthe use of gender stereotypes at trial
in order to influence the judge or jury in the client's favor, even when
these lawyers found those stereotypes to be personally abhorrent. 4 7
Most significantly, about one-third of both men and women respondents
approved the use of stereotypes if they "might work to the client's
advantage in the jury's eyes." 4 8
Precise conclusions about these responses are difficult to reach. But
one general pattern surfaces: The more pointed the survey question
about winning or losing a case or about the client's advantage, the more
likely the respondents condoned the strategic use of gender stereotypes.
Both men and women respondents felt most inclined-or perhaps more
compelled-to use gender stereotypes in the courtroom, even if they personally disagreed with them, in order to maximize the chances of client
victory in the eyes of the decision maker, particularly if a jury decided
the case. 4 9
Thus, for some lawyers zealous advocacy might suggest or even
require playing to the biases of the decision maker if it best served the
client's ends. Other lawyers might conclude that using bias to facilitate
victory is, as the Vitko concurrence and Johnson instruct, 50 unacceptable,
45. Responses to Attorney Survey Question II 2, which read: "Zealous advocacy requires a
lawyer to use gender stereotypes of all actors to the client's advantage."
46. In response to Attorney Survey Question II 3, which stated "Zealous advocacy requires male
lawyers' to use their gender to the client's advantage," 79% of the female lawyers and 77% of the
male lawyers said "no." Similarly, in response to Attorney Survey Question II 4. which stated
"Zealous advocacy requires female lawyers to use their gender to the client's advantage," 77% of
both female and male lawyers said "no." This averages out to 77.5%.
47. In response to Attorney Survey Question I15, which stated "A lawyer who personally abhors
gender stereotypes, but recognizes that using them at trial might work to the client's advantage in the
jury's eyes, should use them anyway," only 64% of the female lawyers and 69% of the male lawyers
said "no." Similarly, but less dramatically, in response to Attorney Survey Question II 6, which stated
"A lawyer who personally abhors gender stereotypes, but recognizes that using them at trial might
work to the client's advantage in the judge's eyes, should use them anyway," 75% of the female
lawyers and 72% of the male lawyers said "no."
48. Id. (emphasis in original).
49. Note the marked contrast in responses between the first question in this survey section ("It is
unprofessional for a lawyer to use gender-biased conduct as a means to frustrate or disadvantage the
adversary in the courtroom") where 5% of the female lawyers and 8% of the male lawyers said "no"
and the fifth question ("A lawyer who personally abhors gender stereotypes, but recognizes that using
them at trial might work to the client's advantage in the jury's eyes, should use them anyway") where
36% of the female lawyers and 31% of the male lawyers said "yes."
50. Supra note 41. See infra notes 84-91 and accompanying text for a fuller discussion of these
opinions.
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even if this tactic benefits the client. These points lead the Commission
to believe that the bench and bar may need clearer guidance on these
issues, both through creation of new rules as well as reinforcement of
existing ones.
Accordingly, the first step in providing more certainty in this area is
to explicitly prohibit lawyers from manifesting gender-biased conduct in
North Dakota courtrooms by specific professional conduct rules. 5 ' This
suggestion is further discussed in Professional Conduct Recommendation 1.52 Because the Commission's charge has been limited to investigating gender inequities in the state courts, this recommendation targets
gender bias only. But the Commission believes that bias of any. kind
should be banned, whether based on sex, race, religion, national origin,
disability, age, sexual orientation, or socio-economic status. Accordingly, the Commission urges that any consideration of a gender-bias prohibition should also include exploration of the other prohibitions listed.
The second step in attaining more certainty in the professional
arena is to help ensure that judges act affirmatively to maintain a biasfree environment in their courtrooms, both at the trial and pretrial stages.
This will primarily involve creating a judicial guide for the conduct of
gender bias-free proceedings as well as reemphasizing pertinent canons
of judicial conduct governing judicial intervention, which already direct
judges to "require lawyers in proceedings before the judge to refrain
51. See Vitko v. Vitko, 524 N.W.2d 102, 105-06 (N.D. 1994) (Levine, J.,
concurring) (deriving a
lawyer's "duty to avoid sexist or racist remarks" from Rules 3.5, 4.4, and 8.4 of the North Dakota
Rules of Professional Conduct). The American Bar Association and a number of states have adopted
or endorsed similar bans. On August 9, 1995, the ABA's House of Delegates adopted this statement
(as part of a broader resolution on discrimination):
[Tihe American Bar Association .. .condemns the manifestation by lawyers in
the course of their professional activities, by words or conduct, of bias or prejudice
against clients, opposing parties and their counsel, other litigants, witnesses, judges and
court personnel, jurors and others, based upon race, sex, religion, national origin,
disability, age, sexual orientation or socio-economic status, unless such words or conduct
are otherwise permissible as legitimate advocacy on behalf of a client or a cause....
See also FLA. RULES OF PROFESSIONAL CONDUCT Rule 4-8.4(d) (1994); MASS. RULES OF THE SUPREME
JUDICIAL COURT Rule 3:07, DR 7-106(C)(8); MINN. RULES OF PROFESSIONAL CONDUCT Rule 8.4(g), (h)
(1993); N.M. RULES OFPROFESSIONAL CONDUCT Rule 16-300 (1996). The texts of these rules are contained in Appendix H. Another possible model for the North Dakota rule is the "gender order"
adopted by the United States District Court for the District of Idaho in the wake of issuing its report:
Litigation, inside and outside the courtroom, in the United States District and Bankruptcy
Court for the District of Idaho, must be free from prejudice and bias in any form. Fair
and equal treatment must be accorded all courtroom participants, whether judges, attorneys, witnesses, litigants, jurors, or court personnel. The duty to be respectful of others
includes the responsibility to avoid comment or behavior that can reasonably be interpreted as manifesting prejudice or bias toward another on the basis of categories such as
gender, race, ethnicity, religion, disability, age, or sexual orientation.
Edward J. Lodge, District Court Strives to Eliminate Gender Bias. THE ADVOC., April 1995, at 10 [hereinafter District Court Strives to Eliminate Gender Bias]. See also NORTH DAKOTA CODE OF JUDICIAL
CONDUCT Canon 3(B)(5), (6) (1994); infra text accompanying notes 82-83 for pertinent language.
52. See infra Part IX.A.I (setting forth Professional Conduct Recommendation 1).
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from manifesting ... bias or prejudice based upon ... sex .... "53 This
suggestion is further discussed in Professional Conduct Recommendations 2, 3, and 6.54
The third step is to help ensure that the system's decision makersthe judges 55 and juriesS6 -are themselves bias-free and unreceptive to the
use of gender stereotypes. 5 7 This will primarily involve sponsoring
judicial training seminars,5 8 and strengthening jury instructions and jury
orientation materials concerning the jury's obligation to act in. a biasfree manner. This suggestion is further discussed in Professional Conduct Recommendations 4, 5, 7, 8, and 9.59
As the brighter side of the professionalism survey shows, many
lawyers of both genders share a strong ethical sense that gender bias is
wrong and should not be used to give one side advantage over the other.
Thus, there is much common ground upon which to base a constructive
dialogue about these difficult professional issues and to emphasize or
create rules and norms that will work to keep North Dakota courtrooms
free of gender bias.
53. NORTH DAKOTA CODE OF JUDICIAL CONDUCT Canon 3(B)(6). See infra note 82 and
accompanying text.
54. See infra Part IX.A.2-3, 6 (setting forth Professional Conduct Recommendations 2, 3 and 6).
55. North Dakota Code of Judicial Conduct Canon 3(B)(5) expressly requires a judge to "perform judicial duties without bias or prejudice," to refrain from "manifest[ing] bias or prejudice ...
based upon ...sex ," and to prevent "staff, court official, and others subject to the judge's direction
and control" from doing so. See infra note 83 and accompanying text. The Commission recommends
that the commentary to Canons 3(B)(5) and (6) be expanded. As it stands, the comment states in
pertinent part: "A judge must refrain from speech, gestures or other conduct that could reasonably be
perceived as sexual harassment and must require the same standard of conduct of others subject to the
judge's direction and control." This commentary should be revised to prohibit gender-biased conduct
that may not be considered "sexual harassment" per se (such as use of endearing terms or gender
stereotypes) as well as to include mention of Vitko and Johnson and the duty to intervene. See infra
Part IX.A.3 (setting forth Piofessional Conduct Recommendation 3).
56. When asked whether "jurors decide cases based on preconceived or stereotypical ideas of
the gender roles that men and women play in society," 58% of women lawyers and 40% of male
lawyers said this sometimes occurs. Over one quarter (27%) of women lawyers said this often
happens. Responses to Attorney Survey Question 1124.
57. Indeed, even if all bench and bar bias were eliminated, little ultimate good would result in
those cases where juries reached verdicts based upon gender biases or misconceptions of their own.
Jury selection is one important safeguard to help identify biased jurors. In addition, the state must
actively address possible juror bias once its citizens become part of the judicial process. The
Commission acknowledges that this is a particularly sensitive area because of the sanctity of the jury
and the verdict as well as the elusiveness of the problem. But the sensitive nature of this concern
should not thwart its consideration. Nor should it deter the court from exercising whatever permissible
control it can over the proper bounds of jury selection or deliberations, without, of course, interfering
with the jury's special province and privilege to find facts or with counsels' to present cases. See infra
Part IX.A.7-9 (setting forth Professional Conduct Recommendations 7, 8, and 9).
58. Hypothetical role-playing exercises should be part of this training because simulations can
maximize understanding as well as creative solutions or suggestions. As Judge Lodge noted in
connection with gender fairness education: "[Tleaching strategies should be used which cause
individuals who do not suffer bias to experience it vicariously by viewing situations and exchanges
through the eyes of others who do suffer bias." District Court Strives to Eliminate Gender Bias, supra
note 51. at 13.
59. See infra Part IX.A.4-5, 7-9 (setting forth Professional Conduct Recommendations 4, 5, 7-9).

1148

C.

NORTH DAKOTA LAW REVIEW

COURTROOM INTERACTION:

Do You

[VOL. 72:1113

SEE WHAT I SEE?

If the highest ideals of professionalism and justice require bias-free
courtrooms, what types of behaviors, comments, and tactics should not
be tolerated? This question required the Commission to confront the
sometimes perplexing task of defining gender bias.
For many, the first thing that comes to mind when asked to identify
gender bias in the courtroom is behavior that breaches decorum, such as
demeaning comments or jokes that offend common civilities. Biased
behaviors, however, include more than boorishness and have far more
serious implications. As the Ninth Circuit Gender Bias Task Force
explained:
Interactions in the courtroom and other legal settings, such as
judges' chambers, are an important area of investigation for all
court gender bias task forces. These exchanges (between
judges and attorneys; among judges, litigants and witnesses;
among attorneys, litigants, and witnesses; and among attorneys)
are a central subject for gender bias task forces because interaction is the "stuff' of professional life-what lawyers do is
talk to judges, other attorneys, clients, and other laypersons.
Moreover, how judges talk to attorneys and how attorneys talk
among themselves may send important messages to the attorneys' colleagues and to their clients-and may ultimately
convey messages about the attorney's own professional worth.
Similarly, the manner in which judges and attorneys interact
with criminal and civil parties and with witnesses and jurors
conveys messages about the judicial system's assessment of the
validity and worth of the claims of litigants and of their contribution, as witnesses and participants, to the judicial process. 60
Focusing on those types of concerns, the Commission probed
survey data on courtroom interactions and found that these responses
generated a remarkable disparity in perceptions between the sexes. 6 1 As
60. John C. Coughenour et al., The Effects of Gender in the FederalCourts: The Final Report of
the Ninth Circuit Gender Bias Task Force, 67 S. CAL. L. REV. 745, 809 (1994) (emphasis in original)
[hereinafter Ninth Circuit Report].
61. Lynn Hecht Schafran, perhaps the nation's leading authority on gender bias in the courts, has
noted this disparity as a "consistent pattern" in gender bias task force attorney survey statistics. Lynn
Hecht Schafran, The Obligation To Intervene: New Direction from the American Bar Association
Code of Judicial Conduct, 4 GEO. J. LEGAL ETHIcs 53, 59-60 (1990) thereinafter The Obligation To
Intervene]. Schafran explained:
Significant percentages of women report that they have observed or experienced
gender-biased behavior, whereas the percentages of men reporting these behaviors is
much lower. Indeed, large percentages of men are certain that these behaviors do not
even exist. Some readers will want to dismiss these data precisely because of this
differential, insisting that the women are seeing things. But it is typical for the victims of
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detailed below, marked differences in perspective characterized such
areas as physical and verbal sexual harassment, use of first names, terms
of endearment and comments on physical appearance, demeaning jokes
or remarks, and professional effectiveness. An analysis of each area
follows.
1.

Physical and Verbal Sexual Harassment

While it is not possible to evaluate individual incidents, the Commission is very concerned about conduct that survey respondents characterized as sexual harassment of women attorneys, whether verbal or physical. The women attorneys' responses show that they were most likely to
identify the existence of such behavior, and that counsel were the most
frequent offenders.62
With respect to verbal sexual harassment, 39% of women lawyers
perceived that women attorneys were subjected to this behavior by other
counsel. Thirteen percent of the same group thought that judges had
subjected women to verbal sexual harassment. In contrast, only 6% of
men reported seeing verbally harassing behavior from other counsel, and
only 3% reported seeing that behavior from the bench. Similarly, only
3% of judges saw counsel subject women lawyers to verbal sexual
harassment.
With respect to physical sexual harassment of women attorneys, the
survey responses followed similar patterns. Eleven percent of women
lawyers reported that counsel subjected women attorneys to this behavior, while 3% of them attributed the same behavior to judges. On the
other hand, only 4% of men attorneys reported that women colleagues
were physically harassed by counsel, but-as the women respondents3% of the men reported this behavior from the bench. Two percent of
the judges reported that counsel physically harassed women lawyers.
In a related area, disturbing numbers of women attorneys (32%)
witnessed verbal sexual harassment of women witnesses by counsel. 6 3
Twelve percent of women attorney respondents reported that judges
engaged in verbal sexual harassment of women litigants or witnesses. In
sharp contrast to the women's observations, only 6% of men attorneys
discrimination to be far more acutely aware of its existence than those whom it does not
affect ....
Id. at 60.
62. The percentages contained in the next two text paragraphs derive from the Responses to
Attorney Survey Questions III 11 and 12, and Judge Survey Questions I1 8 and 9. It is unclear exactly
what definition of "sexual harassment" survey respondents used in answering these questions. Nonetheless, the reported episodes of this conduct, however defined, are high enough to warrant further exploration and discussion. For a detailed definition of sexual harassment and further discussion of its impact on court personnel, respectively, see infra text accompanying notes 245-50 and pages 1236-1240.
63. Responses to Attorney Survey Question III 14.
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thought other counsel had verbally harassed women litigants or witnesses
and only 3% thought that judges did the same.
Even though the Commission has no empirical data about the actual
amount of verbal or physical sexual harassment of women lawyers,
witnesses, or litigants, all respondent groups, whether men or women,
lawyer or judge, have perceived some degree of this offensive conduct in
our courts. These percentages should be zero.
In addition, the marked differences in perception between women
lawyers and men lawyers about harassment, as well as the similarity of
perceptions between men lawyers and the predominantly male bench,
suggest that sensitivity to bias may depend upon the gender, the professional status of, or the professional consequences attributed to, the
observer. Clear again is the importance of reaching some mutual
understanding of what is acceptable courtroom behavior, particularly in
the area of sexual harassment.
2. First Names, Terms of Endearment, and Physical Appearance
Just as the Ninth Circuit Report questioned whether terms of endearment are "old fashioned courtesies or subtle gender distinctions," 64 the
Commission recognizes that use of first names or endearing terms (such
as "honey," "young lady," or "dear") in the courtroom setting may
be innocently intended, or meant to flatter or show familiarity or
fondness. They become a problem, however, when used in a way that
excludes, disparages, or sets apart women attorneys as not being part of
the "legal club," even when unintentional or non-hostile. As Schafran
has observed: "In the formal setting of the courtroom, surnames and
formal titles are appropriate. When similarly situated individuals are
addressed differently, it establishes a different calculus of respect." 65
This behavior may be especially damaging when it occurs in front
of juries, clients, or witnesses. In such situations, the risk of perceived
bias is greatly increased. Accordingly, the Commission believes that in
the professional context, whether in or out of the courtroom and whether
on or off the record, attorneys and judges should be aware of the potentially demeaning or undermining impact of first names, particularly
when used for women and not for men, and terms of endearment. 66
Survey responses about the use of first names or endearing terms
with women attorneys in the courtroom illustrate both the presence of
64. Ninth Circuit Report, supra note 60, at 811.
65. The Obligation To Intervene, supra note 61, at 64 (footnote omitted).
66. The courtroom hypothetical, supra note 38, illustrates the potential credibility problems that
may attach to a women lawyer addressed by her first name by a judge who means no offense or
disrespect, but unconsciously accords her male opponent the respect which often flows from formal
title.
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biased behavior as well as the widely divergent perceptions on its extent.
In general, focusing on the actions of judges and lawyers, women
attorneys saw more of this behavior than any other group, and counsel
were more likely than judges to act this way. Men attorneys and judges
also reported seeing some of this behavior by counsel, but to a much
lesser degree. Tables 8 and 9, respectively, illustrate these findings and
summarize the perceived use of first names or endearing terms when
addressing women lawyers, first by judges, then by counsel.
Table 8. Use of First Names or Endearing Terms by Judges
(with Women Lawyers)
AQ 111 5. Women attorneys are addressed by first names or terms of
endearment [by judges when men attorneys are not. (NOTE: Judges
were not asked this question.)

T

Women

Men

Women

Attorneys

Attorneys

Attorneys

Attorneys

Always

0

1%

Rarely

33%

23%

Often

9%

3%

Never

30%

67%

Sometimes

28%

7%

Total Yes

37%

11%

Total No

63%

90%

Men

Table 9. Use of First Names or Endearing Terms by Counsel
(with Women Lawyers)
AQ III 5; JQ II 2. Women attorneys are addressed by first names or
terms of endearment [by counsel] when men attorneys are not.
Women
Attorneys

Always

1%

Men
Attorneys

Judges

Women
Attorneys

Men
Attorneys

Judges

2%

2%

Rarely

28%

26%

29%

Never

15%

55%

60%

Total No

43%

81%

89%

Often

21%

3%

2%

Sometimes

35%

14%

8%

Total Yes

57%

19%

12%

In a similar vein, attorneys and judges were asked to report observations of various persons addressing women parties and witnesses, as
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opposed to women attorneys, by first names or terms of endearment
when men were not so addressed. As the next graph illustrates, over half
(54%) the women attorney respondents reported that counsel did this,
and about one third (32%) reported that judges also did this. Men attorneys and judges reported seeing some of this behavior by counsel, but in
much smaller amounts (17% and 16%, respectively).
Graph 2.

Use of First Names or Endearing Terms
(with Women Litigants or Witnesses)

AQ III 6; JQ 1 3. Women litigants or witnesses are addressed by their
first names or terms of endearment when men litigants or witnesses are
not.
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Related to first names and endearing terms are comments about
physical appearance or apparel. As Schafran has explained:
Many men believe it would be ungracious not to comment on a
woman's appearance, and it can be difficult to convey why
such compliments are not appropriate in certain settings ...
[A] compliment on a woman's appearance which might be
welcome in a private setting [is] not appropriate in the courtroom, because it detracts attention from her as a professional
and focuses attention on her as a female. 67
As Graph 3 shows, the surveys produced very similar results for
these types of comments. Nearly half (42%) of the women attorney
respondents reported that counsel made such comments about women
67. The Obligation To Intervene, supra note 61, at 71 (emphasis in original).
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lawyers but not about men, and approximately one third (34%) report
that judges did the same. Again, men attorneys and judges reported
these comments by counsel, but in much smaller numbers (14% and 5%,
respectively).
Graph 3.

Comments on Physical Appearance or Apparel
(of Women Lawyers)

AQ III 8; JQ 1 5. Comments are made about the physical appearance
or apparel of women attorneys in court, when no such comments are
made about men.
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Comments about the appearance or apparel of women litigants or
witnesses (as opposed to women lawyers) show parallel response patterns.68 Almost half (47%) of women attorneys attributed these remarks
to counsel, and close to one third (29%) thought judges did the same
thing. Once again, men lawyers and judges thought counsel made such
remarks, but in much smaller amounts (14% and 12%, respectively).
Women attorneys, who report seeing this behavior more than any
other group, may see it more because they are attuned to it and bear its
negative impact. Conversely, men attorneys may see less of this behavior
because they have not experienced, first hand, its diminishing effects and
are culturally primed to address or talk about women in these ways.
Accordingly, some men may not have noticed such behavior when it
occurred. Judge respondents may similarly not think anything of these
behaviors and not report them. 69 As noted earlier, many may consider
68. Responses to Attorney Survey Question I1 9; Judge Survey Question II 6.
69. As Schafran points out:
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using endearments or commenting upon a woman's outfit or appearance
as friendly or complimentary--which, in the proper context, they may
well be.
The Commission did not have any data about the actual frequency
of this behavior with which to compare the perception data, and specifically does not attempt to judge whose perceptions are "right." But of
overriding significance is the fact that perceptions varied so markedly
between the sexes. This disparity in itself suggests the need to increase
understanding and awareness about the fact that women and men may
experience the court system very differently.
3.

Demeaning Jokes or Remarks

As Graph 4 demonstrates, survey results again show widely varying
reports of remarks or jokes demeaning to women depending upon the
gender of the observer. Especially noteworthy is the perception discrepancy between women and men attorneys: 47% of women lawyer respondents perceived that other counsel demeaned women in court or in chambers, while only 16% of men lawyers reported this type of commentary.
Graph 4.

Demeaning Jokes or Remarks

AQ III 10; JQ H 7. Remarks or jokes demeaning to women are
in court or in chambers.
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That many judges do not see that gender-biased behavior is occurring, or do not see the
behavior as a manifestation of bias, is understandable when we consider that these_
behaviors are so prevalent in our society that they appear to be the acceptable norm.
Why should judges see something objectionable in conduct that is literally woven into the
fabric of our daily lives, and which many judges incorporate in their own speech and
conduct?
The Obligation To Intervene, supranote 61. at 70.
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Eight percent of the judge respondents reported hearing demeaning
jokes or remarks about women in the courtroom context. While the
Commission has no empirical data indicating the actual frequency of
these comments, the sharp differences in perception, first between men
and women lawyers and then between judges and lawyers (especially
women attorneys, with a 39% differential), reconfirms the notion that
whether a person sees biased behavior may depend upon the gender, the
professional status of, or the professional consequences attributed to, the
observer. It also reconfirms the need to reach some mutual understanding of what is acceptable courtroom behavior.
These collections of percentages are abstract. A sample of attorney
anecdotes from written survey comments provides a more concrete context for understanding the disparaging effect that demeaning jokes or
remarks may have on women in the courtroom.
After a hearing, a judge (in open court) thanked the
"gentlemen" for the fine argument. He then apologized and
said he didn't mean gentlemen, but attorneys. He wasn't used
to women lawyers and "particularly not one as pretty as you."
He then continued by saying I didn't need to work, I could
fin[d] a nice young doctor to marry. I was dumbfounded.
[Another attorney] objected the judge's comments and the
judge reacted like he really didn't know what was offensive.
Right before our opening statements, a lawyer whispered
in my ear that I had a "great figure," which mesmerized him
so much thereafter that I won the case due to his distracted state
of mind, which my client found amusing.
I have seen and heard derogatory and humiliating comments made against women attorneys and litigants in chambers
and in court when the judge does nothing. It really throws off
your case.
Men attorneys . . . denigrate me in front of clients or
suggest that I didn't do something right because I am female.
Opposing counsel [referred] to me as lusting for him
during argument.
Jokes of a gender based nature [and] comments [were]
made by men attorneys against a female attorney having to do
with her possible use of a men's urinal.
Judges and court personnel also report hearing demeaning comments:
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Several years ago a senior male attorney referred to a
newly-admitted, out-of-town female attorney as "that little
girlie" in court. I told him . . . not to do that, but it was too
late; although she was angry and frustrated, and he had been
admonished, the sobriquet had the precise effect which he
doubtless intended all along-forfeiture of effectiveness. Older members of the bar used to play by quite a different set of
rules.
There was one incident where an attorney during a jury
trial made negative comments about a female on the opposite
side of the case that were very offensive. Even the jury
requested an apology.
Whatever the actual frequency of jokes and remarks demeaning to
women might be, they are nonetheless disturbing. They do not belong
in the court system at all.
4.

Perceptions of Effectiveness

The Commission also explored how gender affects credibility in the
courtroom. As the Minnesota Supreme Court Task Force for Gender
Fairness stated:
The courtroom is the most visible symbol of the legal system,
and the conduct and decisions made within it have a profound
impact on the legal system and the practice of law. If women,
in any of the roles they assume in court, are perceived and
treated less credibly than men in those same roles; if their
presence is diminished in any way, then women do not, by
definition, have equality under the law. The presumed
neutrality of the court environment requires that all participants
set aside stereotypical beliefs and biases. 70
Survey comments indicate that North Dakota is not immune to the
influence of biases that work to undermine female credibility:
Men attorneys carry credibility with them, but that's
society as a whole. Women attorneys have to establish their
credibility, and it takes a long time.
I do think female lawyers have to prove themselves to
clients and potential clients to a greater degree than males, who
enjoy a presumption of competency.
70. Minnesota Supreme Court Task Force for Gender Fairness in the Courts, Final Report 15
WM. MITCHELL L. REV. 825, 923 (1989) [hereinafter Minnesota Report].
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My youth and gender have at times made it difficult for
me to be taken seriously and advocate on behalf of my client.
This is particularly true with a few family law cases I've handled. I get more respect if I'm representing a major corporation, or a man, than if I'm representing a woman. In one case,
a judge refused to hear my motion but then granted the same
motion to opposing counsel-a male with a male client. The
decision was clearly not based on merit.
As in other courtroom interactions, significant differences of
opinion surfaced on the issue of relative credibility of men and women
expert and lay witnesses. Over a third of women attorneys think judges
find the testimony of male witnesses more credible (40% for experts and
34% for lay witnesses). 7 1 An overwhelming, number of men attorneys
indicate it makes no difference (87% for experts and 89% for lay
witnesses) .72
In connection with credibility, the Commission also asked several
survey questions designed to explore the relationship between gender,
style, and perceived effectiveness. The Commission concluded from the
responses that individual styles are tolerated and present little risk of bias,
actual or perceived.
For example, in rating the effectiveness of soft-spoken men and
women lawyers, most judges (66% concerning men and 61% concerning
women) thought nothing, one way or the other, of that style for either
sex. 7 3 Of the remainder, 23% of judges reported that they had never
encountered a soft-spoken male lawyer, while 32% had never encountered a soft-spoken female lawyer. 74 As to aggressive lawyers, 45% of
judges thought nothing, one way or the other, of this style for men and
41% thought nothing of this style for women. 7 5 Of the remainder, 22%
of judges reported that they had never encountered an aggressive male
lawyer, while 28% indicated that they had never encountered an aggressive female lawyer. 76
Particularly noteworthy is that a substantial number of respondents
(46% of women attorneys, 40% of men attorneys, and 43% of judges)
replied that they had never encountered an ineffective woman attorney. 77
71.
72.
73.
74.
75.
76.
77.

Responses
Id.
Responses
Id.
Responses
Id.
Responses

to Attorney Survey Questions III 19-20.
to Judge Survey Questions III 7-8.
to Judge Survey Questions III 9-10.
to Attorney Survey Question IV 13; Judge Survey Question III 11.
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Also, 86% of judges, 71% of women lawyers, and 84% of men lawyers
said that the presence of women judges on the bench never made it more
difficult for men lawyers to litigate their cases. 7 8 Interestingly, when
asked whether "[c]onsidering the gender of the judge is an important
part of courtroom strategy," 39% of women lawyers and 22% of men
lawyers said "rarely," while 37% of women and 53% of men said
"never." 7 9
These statistics bring good news to the bench and bar. They
indicate that important strides have been made towards the acceptance
and treatment of women in the courtroom. But they should not detract
from the need for active resistance to those residuals of bias which still
infect our courtrooms. The Ninth Circuit Task Force concluded that the
mere passage of time and the changing of the generational guard will
not in and of itself eliminate bias. It concluded:
Without exception, we found the same differences in perceptions between men and women under 40 years of age as we
found between men and women age 40 and over. These data
provide little basis for believing that the differences found in
the Task Force surveys will diminish naturally with the passage
of time. 80
The Massachusetts Gender Bias Study Committee of the Supreme
Judicial Court echoed this conclusion:
A common perception that emerged from listening sessions
and comments from the respondents to the attorneys' survey
was that many of the problems female attorneys experienced
were mainly due to older men attorneys. The corollary to this
perception is that with time, bias will disappear, with the "culprits." The Committee would like to stress that bias will not
simply disappear with time. The importance of the behavior of
older men attorneys who often are in positions of greater
influence cannot be overemphasized. There is a very large and
consistent literature relevant to the question of modeling that
indicates that the behavior of high status others, particularly
same sex others, is imitated. 8 1
78.
79.
80.
81.

Responses to Judge Survey Question II 14; Attorney Survey Question IV 16.
Responses to Attorney Survey Question IV 17.
Ninth CircuitReport, supra note 60, at 830.
MASSACHuSETTS REPORT, supra note 20, at 169 n.5 (citing A. Bandura, Social Learning Theory
and Identification Processes, in HANDBOOK OF SOCIALIZATION THEORY AND RESEARCH (D.A. Gosslin ed.,
1969)). The Ohio Gender Fairness Task Force similarly concluded: "Gender bias is not a women's
issue and it cannot and will not be resolved solely by the increase in the number of ivomen lawyers
and judges." OHIO JOINT TASK FORCE ON GENDER FAIRNESS, ExEcurivE SUMMARY 20 (1995).
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The conclusion that time will not remove all bias reinforces the view
that the bench and bar must continue to work to resolve gender bias
problems.
D.

JUDICIAL INTERVENTION:

WHAT IS AND WHAT SHOULD BE

1. Evolution of Duty to Intervene
As prior pages show, the Commission has accumulated a disturbing
quantity of perception data indicating that gender bias exists in the
courtrooms of this state. This inevitably leads to questions concerning
what our judges are-or should be-doing about gender bias, whatever
its form.
Recent years have seen a shift in concepts of a judge's responsibility to regulate biased behavior. Traditionally, judges have given great
leeway to the "lawyer as advocate". and refrained from undue interference in counsel's case presentation as within their advocacy prerogative.
Recognition has been growing, however, that a judge has a duty to curb
advocacy based on bias or prejudice. This recognition was articulated in
the Code of Judicial Conduct adopted in North Dakota on January 1,
1994:
A judge shall require lawyers in proceedings before the judge
to refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability
age, sexual orientation or socioeconomic status, against parties,
witnesses, counsel or others. This Section 3B(6) does not preclude legitimate advocacy when race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status,
82
or other similar factors, are issues in the proceedings.
The Code also requires judges to personally refrain from manifesting bias or prejudice, and requires the same standards of conduct for
others subject to their direction and control:
A judge shall perform judicial duties without bias or prejudice.
A judge shall not, in the performance of judicial duties, by
words or conduct manifest bias or prejudice, including but not
limited to bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status, and shall not permit staff, court officials and
others subject to the judge's direction and control to do so. 83
82. N.D. CODE OF JUDICIAL CONDUCr Canon 3(B)(6) (1994).
83. Id. at 3(B)(5).
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In 1994, the North Dakota Supreme Court first recognized a
judge's duty to intervene when counsel engaged in gender-biased
conduct. 84 In Vitko v. Vitko,85 a divorce case, the wife was awarded
exclusive possession of the family home. 8 6 In closing argument, the
husband's attorney remarked that "throwing a man out of his house in
my opinion is justifiable homicide in some cases."

87

Justice Levine

targeted this remark in her concurring opinion:
Gender-bias .

.

. interfere[s] with the administration of justice

and impugn[s] the integrity of the judiciary.
It is not only a lawyer who has a duty to avoid sexist or
racist remarks. A judge, too, has a duty to "require lawyers in
proceedings before the judge to refrain from manifesting, by
words or conduct, bias or prejudice based upon race, [or] sex
• . . against parties, witnesses, counsel or others." Canon
3(B)(6), NDCJC. Although the boundaries of professional
conduct allow wide latitude for lawyers to be advocates and to
zealously promote their clients' cause, these boundaries do not
countenance gender-biased or racist expression. A judge
should be vigilant in maintaining the integrity of the judicial
system by putting a stop to an attorney's misconduct in a
manner that lets the attorney know the remarks or conduct, or
both, will not be tolerated. The judge also has a duty to inform
the Attorney Disciplinary Board of an attorney's violation of
any Rules of Professional Conduct "that raises a substantial
question as to the lawyer's honesty, trustworthiness or fitness as
a lawyer in other respects. . .

."

Canon 3(D)(2), NDCJC88

Two years later, in 1996, the court, citing the Vitko concurrence,
issued an even stronger directive to judges to prohibit use of gender
stereotypes in the courtroom. 89 Justice Sandstrom wrote the opinion for
an unanimous court:
The record before us reflects inappropriate and unacceptable conduct by August Johnson's attorney, and an inappropriate and unacceptable response from the district court. During
84.
85.
86.
87.
88.
89.

Vitko v. Vitko, 524 N.W.2d 102 (N.D. 1994).
524 N.W.2d 102 (N.D. 1994).
Id. at 104.
Id. at 105 (Levine, J., concurring).
Id. (footnote omitted).
Johnson v. Johnson, 544 N.W.2d 519,522 (N.D. 1996).
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his attorney's questioning of August Johnson, the transcript
reflects the following:
"Q. I'm sure she'll give you a copy of that. You guys
got along so good. If she'd of been my wife, I'd of whipped
her up good a few times. I think you're a perfect man, myself.
That's all I have.
THE COURT: Anything further?"
[The attorney's] suggestion-that physical violence would
have been appropriate against Sybil Johnson-is reprehensible
and unacceptable. N.D.R. Prof. Cond. 3.5 and 4.4; Vitko v.
Vitko, 524 N.W.2d 102, 105-06 (N.D. 1994) (Levine, J.,
concurring). The failure of the district court to censure the
reprehensible suggestion is itself unacceptable. N.D.Code
Jud.Cond.Canon 3(B)(6);Vitko.90
Thus, reinforcing the Judicial Canons, the North Dakota Supreme
Court has made it clear that judges should be held accountable for either
initiating or condoning biased conduct in the courtroom. That accountability goes to the heart of change in this area and provides a renewed
call of action to the bench and bar to strengthen their resolve against and
affirmative reaction to gender bias in the judicial processes of this state. 9 1
2.

Perceptions of Attorneys and Judges: Did the Judge
Intervene? Should the Judge Intervene?

While it is clear that judges have a duty to intervene, the nature and
timing of such intervention, both in fact and in theory, are not so clear.
For example, attorneys were asked a general question whether judges
intervened to stop biased behavior when it occurs in the courtroom. 9 2
Men attorneys responded "yes" more than women attorneys by a
notable margin (75% versus 57%), with 35% of men perceiving this
"always" happens (as opposed to 7% of women in the "always"
category) .93
90. Id.
91. The Eighth Circuit Court of Appeals has recognized the duty to intervene in Silbergleit v.
First Interstate Bank, 37 F.3d 394, 397-98 (8th Cir. 1994) (allowing the injection of bias by counsel,
religious bias rather than gender bias, as the sole basis for reversal of a jury verdict favorable to the
offending attorney's client).
92. Attorney Survey Question III 17 asked lawyers to agree or disagree with this statement:
"When gender bias occurs in the courtroom, the judge intervenes to stop it."
93. Similarly, the Minnesota Supreme Court Task Force found that "[tlhere is a significant split
between male and female attorneys on the question whether the judge intervenes to stop gender biased
behavior in the courtroom, with 51% of the males attorneys indicating that judges always or often
correct the behavior, while only 13% of the female attorneys stated that judges always or often
intervene." Minnesota Report, supra note 70,at 932.
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This difference is also reflected in responses by women and men
lawyers about six intervention scenarios concerning use of first names,
endearing terms, and demeaning jokes. 94 For each scenario, lawyers
were asked whether judges did in fact intervene (based on respondent's
actual observations) when the offending behavior occurred and whether
judges should have intervened (based on respondent's opinion). 9 5 In
general, for each scenario, women tended to see a great discrepancy
between what the judges actually did and what, in their opinion, they
should have done. In short, women favored judicial action (e.g., suggesting the behavior's inappropriateness) over judicial inaction (e.g.,
ignoring the behavior). 96 Men, in general, for each scenario, also saw a
discrepancy between their realities and theories of intervention, but did
not favor judicial action over inaction as strongly as the women did.97
Judges were given ten scenarios and asked (1) to rate whether the
behavior was objectionable,. -and if so, how objectionable, and (2) to
select the appropriate response for a judge facing this situation. Table
10 indicates those scenarios. As it demonstrates, there was strong agreement (92% and 81%, respectively) among judges that unwanted sexual
advances, described in Questions 15 and 16, were. "highly objectionable" in either situation. 9 8 These judges ranked this conduct in the
highest category of objectionable behavior, rating it fifth out of five (5
out of 5) on the response scale.

94. The six scenarios, four cast in the courtroom and two cast in chambers, are: (1) "During a
jury trial, a male lawyer addresses a female lawyer or witness by her first name (but addresses other
male lawyers or witnesses by their last names);" (2) Same question, only in a bench trial; (3) "During
a jury trial, a male lawyer addresses a female lawyer or witness with the term 'young lady' or 'Dear'
or similar term of endearment;" (4) Same question, only in a bench trial; (5) "A male lawyer tells a
joke demeaning to female lawyers in chambers;" and (6) Same question, only a female lawyer tells
the demeaning joke. Attorney Survey Questions V 1-6.
95. Instructions to Part V, Attorney Survey (Appendix D).
96. Responses to Attorney Survey Questions V 1-6.
97. Id.
98. Responses to Judge Survey Questions II 15(a), 16(a).
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Table 10.
Judges Rate Behaviors
JQ II 1O(a)-19(a).
Not
Objectionable
1

2

6%

8%

30%

37%

19%

QII. "Great legs": Suppose a
male attorney makes a comment in
chambers about the "great legs"
of a female attorney who is
present.

0

2%

6%

21%

71%

Q12. "Honey": Suppose a male
attorney addresses an opposing
attorney as "honey" during a jury
trial. No objection is made by
counsel.

0

2%

6%

19%

73%

Q13. "Bitchy women": Suppose
an attorney makes a comment
"bitchy women" in court during a
jury trial. No objection is made by
counsel.

1%

4%

13%

25%

57%

Q14. Demeaning jokes: Suppose
an attorney tells a joke demeaning
to women in chambers.

2%

5%

20%

32%

41%

QIS. Sexual advances by
counsel: Suppose a female court
reporter is the subject of repeated
unwanted sexual advances from a
male attorney.

0

1%

2%

5%

92%

Q 16. Sexual advances by bailiff:
Suppose a male bailiff makes repeated unwanted sexual advances
toward a woman attorney in the
courtroom when court is not in
session.

0

2%

3%

14%

81%

Q17. "Young lady": Suppose a
male attorney addresses a 45 year
old female attorney as "young
lady" during a jury trial. No
objection is made by counsel.

7%

9%

30%

32%

23%

QI0. First name: Suppose dur-

Somewhat
Objectionable
3

4

Highly
Objectionable
5

ing a jury trial, an attorney addresses a female witness by her first
name (while addressing male witnesses by their title and last name.)
No objection is made by counsel.
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2%

8%

36%

31%

23%

0

1%

9%

12%

78%

During voir dire, an attorney
addresses jurors of one gender by
their first names, jurors of the
other gender by their last names.
No objection is made by counsel.
Q19. "I like her body": Suppose
a male judge in your district makes
the following comment to a male
attorney regarding a woman attorney who is present in the courtroom: "Imay not like her arguments but I sure like her body."

In the first sexual advances scenario (Question 15 above), 89% of
judges would admonish the attorney, and 11% would admonish only if
the court reporter asked for assistance. 9 9 None would ignore the
issue. 100 In the second scenario (Question 16 above), 84% of judges
would admonish the male bailiff, but 16% would admonish the bailiff
only if the female attorney asked for assistance. 10 1 Again, none would
10 2
ignore the issue.
With regard to behaviors other than sexual advances, Table 10
shows that a number of judges did not rate certain offensive behaviors
(e.g., the lawyer's "bitchy women" courtroom comment) in the highest
category on the "objectionable behavior scale." Yet, the overwhelming
number of judges, in defining their response to such situations, indicated
that they would take some kind of decisive action against these
behaviors. For example:
*
Only 57% of surveyed judges ranked an'attorney-made
comment about "bitchy women" in court during a jury trial in
the highest category (#5) of objectionable behavior.
Yet, 48% of judges would admonish the attorney immediately
in open court (as opposed to 8% of judges who would
admonish the attorney later in chambers). Forty-one percent
of judges would ask counsel to approach the bench and issue a
reprimand. Three percent would have ignored the comment.10 3
41% of surveyed judges ranked an attorney-made joke demeaning to women. in chambers in the highest category (#5) of
objectionable behavior.
99. Responses to Judge Survey Question II15(b).
100. Id.
101. Responses to Judge Survey Question II16(b).
102. Id.
103. Responses to Judge Survey Question 11 13(b).
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Yet, 77% of judges would tell the attorney such a joke is not
appropriate. Seven percent of judges would have ignored the
04

joke.1

More than one-quarter (29%) of surveyed judges did not rank
an attorney-made comment about the "great legs" of a
woman attorney present in chambers in the highest category
(#5) of objectionable behavior.
Yet, 93% of judges would admonish the attorney. None would
ignore the comment. 105
Nearly one-quarter (22%) of surveyed judges did not rank this
comment made by a male judge to a male attorney in open
court in front of the woman attorney, in the highest category
(#5) of objectionable behavior: "I may not like her arguments
but I sure like her body."
Yet, 53% of judges would ask their colleague about what happened and express disapproval. Thirty-seven percent would
even mention the incident to the presiding judge in the district
and ask that something be done about it.106
These figures seem to suggest that judges, on the whole, while not
all classifying these offensive behaviors in the highest category of
objection, would, if ever confronted with them, take some kind of action
against them.
Though precise parallels may be difficult, it is interesting to contrast
the attorney survey responses to the judicial responses for the "endearing terms" scenario given the similarity of the question presented in
each survey. 107 Table 11 contains attorney responses on this subject.

104. Responses to Judge Survey Question 11 14(b).
105. Responses to Judge Survey Question II I (b).
106. Responses to Judge Survey Question II 19(b).
107. Attorney Survey Question V 3 states: "During a jury trial, a male lawyer addresses a
female lawyer or witness with the term 'young lady' or 'Dear' or similar term of endearment." The
correlative question in the Judge Survey, II 12, states: "Suppose a male attorney addresses an
opposing attorney as 'honey' during a jury trial."
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Table 11.
Did/Should the Judge Intervene (Endearing Terms) 108
AQ V 3. During a jury trial, a male lawyer addresses a female lawyer or
witness with the term "young lady" or "dear" or similar term of
endearment.
Did the Judge
Women
Attorneys

Response

1. Suggest that those terms
were inappropriate:
Yes

No
2. Approach bench and give
same suggestion:
Yes

No
3. Admonish the lawyer immediately in open court:
Yes
No

Men
Attorneys

Should the Judge
Women
Attorneys

Men
Attorneys

25%

37%

90%

75%

75%

63%

10%

25%

10%

37%

93%

90%

90%

62%

8%

11%

17%
83%

41%
60%

58%
43%

39%
62%

11%
89%

26%
75%

4. Ignore the issue unless

raised by a woman:

Yes
No

66%
33%

48%
53%

5. Do nothing:

Yes

67%

48%

8%

22%

No

33%

51%

92%

78%

The largest percentages of women lawyers said the judge either
ignored this issue unless it was raised by the woman or did nothing (66%
and 67%, respectively). Forty-eight percent of men attorneys agreed on
both counts. Only 17% of the women reported that the judge admonished the lawyer immediately in open court, 10% saw the judge ask
counsel to approach the bench and suggest that this endearment was
inappropriate to use in court, and 25% saw the judge suggest that those
terms were inappropriate. In contrast, 41% of men lawyers reported that
judges immediately admonished the lawyer in open court, with 37% of
the men reporting that judges either suggested that those terms were
inappropriate or asked counsel to approach the bench and gave the same
suggestion.
What would the judges do if faced with a man lawyer addressing a
woman adversary as "honey" during a jury trial? As they selfreported-and in percentages closer to those registered by the men
108. For this table, the categories are not mutually exclusive.
more than one response, such as ignoring (66%) and doing nothing
and "no" responses is more than 100%. While this overlapping of
of preferences, the table as a whole permits identification of trends

Respondents may answer "yes" to
(67%). Thus, the sum of the "yes"
responses precludes strict ordering
of approval or disapproval.
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lawyers-48% said they would admonish the attorney immediately in
open court, and 42% reported they would ask counsel to approach the
bench and issue a reprimand.10 9 These hypothetical responses about
what judges would do stand in marked contrast to the women lawyers
responses about what judges actually did do in similar situations. For
example, only 17% of women lawyers saw judges immediately admonish
in open court, while almost half (48%) of judges indicated that this was
their response of choice.
Also of interest is that the women lawyers suggest more leniency for
the offending men lawyers than the judges do: Ninety percent of
women lawyers thought the judge should merely suggest that endearing
terms are inappropriate and 93% even thought the judge should give the
same suggestion to counsel at sidebar rather than in open court. Judges
seemed more willing to admonish in front of the jury. Only 10% chose
the option of admonishing the attorney later in chambers."10
What do these statistics really show? As expected, the Commission
could not draw any conclusions about the accuracy of the perceptions of
what the judges actually did in the intervention scenarios posed to the
respondents. What does seem apparent-and important-is the significant divergence in views about what is happening in the courtroom and
what should be happening in the courtroom in this area and, at least in
one noticeable instance, about what women say judges do and what
judges say they would do. Also worthy of exploration is understanding
why certain offending behaviors are more or less objectionable than
others to judges.
In addition, when and how to intervene should be continuing topics
of study. These are often difficult, delicate calls for judges. As Schafran
has observed:

"For most judges . . . their nonintervention rests on two

factors. First, a failure to perceive that gender-biased behavior is occurring in their courtrooms, or a perception that it does not warrant comment. Second, a concern that intervening may prejudice the case."lIl
Intervening judges have the unenviable task of deciding, often in a
matter of seconds, what to say and whether to say it, knowing that the
best of intentions can go astray, no matter what they do. It is no surprise
that Schafran concludes that "[h]ow to intervene without prejudicing the
case requires exploration in judicial education.""l 2

109. Responses to Judge Survey Question 11 12(b).
110. Id.
I l1. The Obligation To Intervene, supra note 61, at 69. Schafran further explains that judges are
concerned that intervention may affect case outcome, may be seen as favoritism, or may be
interpreted as an expression of the judge's view of the merits. Id. at 72.
112. Id. at 73.
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Remedies for InappropriateJudicial Behavior

What is the appropriate response if a judge fails to intervene when
there is a duty to do so? What if the judge is the one to engage in biased
behavior? A possible avenue of recourse, use of the grievance procedure
established by judicial system personnel policies, is available only to
court employees. For non-employees, the only procedure currently
available is the disciplinary process before the Judicial Conduct Commission. But this procedure is "overkill" for many instances of biased
behavior because of its formality. A survey comment from a male judge
urged a less formal, more flexible approach: "[M]inor problems . . .
should be addressed episodically rather than through sweeping policies
[or] rule .. . "
The Commission recognizes that biased behaviors range from de
minimis to flagrant, and that the most effective remedies will permit
tailoring the response to the situation presented. The Commission also
appreciates that some judges take instruction on biased behavior gracefully and have even indicated a desire to be instructed. For example, the
Commission heard a few comments by attorneys who had brought the
matter up to the judge directly. One reported that the judge responded
by acknowledging incorrectness and apologizing. But others view this
type of direct confrontation as potentially risky for the client and for the
attorney personally. Education about biased behaviors addresses the
problem indirectly, minimizes the risk of adverse reactions, and allows
the most latitude for self correction, but it provides no certainty of
reaching any particular offender.
The Commission thus concluded the drawbacks associated with
present remedial options mandate creation of a new procedure to deal
effectively, yet diplomatically, with judicial shortcomings. This suggestion is further discussed in Professional Conduct Recommendation 10.113
Any such procedure must be fair to all concerned. Gender and other
forms of bias are best reduced when clear, consistent, and fair procedures
are equitably applied within a system that encourages feedback and a
high level of sensitivity and competence, supported by ongoing training
and development.
From a discussion among attorneys there emerged a suggestion that
a "safety valve" be developed so that the bar could point out behavior
problems to the bench. Part of this solution requires "a messenger to
take these messages to the judges." The message body would not be a
disciplinary body. It would merely convey information, on the theory
113. See infra Part IX.A.10 (setting forth Professional Conduct Recommendation 10).
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that in most situations, the problem could be resolved by a word in the
judge's ear.
The Commission concluded that formation of such a body would
strike a reasonable accommodation among the need to address judicial
improprieties by some means other than the disciplinary process, the
desire for anonymity by those lodging complaints, and the desire of
judges for private instruction. The Commission also notes that, in
general, attorneys did not report that judges themselves are engaging in
biased behavior. The problem, instead, is likely to be judicial failure to
stop someone else's behavior. Education and formation of a message
body seem the best responses to this sensitive situation.
E.

CONCLUSIONS

Our judicial system cannot condone gender bias, no matter its
source or shape. The Commission believes that the State of North
Dakota has an affirmative obligation to banish it from the courtroom in
all of its manifestations-whether from the bench, the bar, the witness
stand, or the jury box. This obligation is ultimately grounded in the
judiciary's fundamental duty of fairness, impartiality, and equal treatment and has been given renewed emphasis in the North Dakota
Supreme Court's recent decisions admonishing biased behaviors in the
courtroom. 1 14 In particular, Justice Levine's concurrence in Vitko noted
the importance of judicial vigilance in "maintaining the integrity of the
judicial system," the judge's obligation to keep his or her courtroom
bias-free, and the lawyer's "duty to avoid sexist or racist remarks.""l 5
Honest and non-defensive discussion between the men and women
of both the bench and bar is essential to truly achieving a new and better
understanding of gender bias issues. The survey responses and focus
group comments make clear that women and men have different perceptions concerning gender bias, often over the very same conduct or
comments. They also indicate that beneath the professional surface
there lies a broad spectrum of emotions about the subject, ranging from
ardent support for change, hope for improvement, indifference, resentment, and even anger.
Exploring differences requires taking a hard look at traditional
assumptions. Many gendered notions that are deeply embedded in our
daily consciousness and conduct no longer hold true. "To truly educate
and change," one judge has written on this subject, "we must engage the
individual in a process of examining underlying assumptions, rethinking
114. Johnson v. Johnson, 544 N.W.2d 519, 522 (N.D. 1996) (unanimous decision) (citing Vitko v.
Vitko, 524 N.W.2d 102, 105 (N.D. 1994) (Levine, J.,
concurring)).
115. Vitko, 524 N.W.2d at 105 (Levine, J.,
concurring).
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positions, and stopping habitual, unreflective ways of thinking and
responding that may be discriminatory."' 16 Part of this examination
involves understanding the importance of not dismissing non-traditional
views simply because they are different views.
As the Commission itself has experienced during the course of its
many meetings and discussions, we have much to learn from each other
in enlarging our total understanding. Ultimately, concepts like "justice" and "equality" will mean most when strengthened by the rigors of
collective reexamination and redefinition. Lawyers have a special duty
to safeguard our system of justice with a common resolve to identify and
excise its failings. The Preamble to the North Dakota Rules of Professional Conduct reinforces this duty:
A lawyer is a representative of clients, an officer of the
legal system and a public citizen having special responsibility
for the quality of justice. . . .As a public citizen, a lawyer
should seek improvement of the law, the administration of
justice and the quality of service rendered by the legal profession .... A lawyer should ... help the bar regulate itself in the
public interest.... 117
To this end, the Commission urges the bench and bar to undertake a
-statewide dialogue and explore together issues of gender fairness in the
litigation process, particularly in the courtroom setting."18 To the extent
feasible and desirable, judges and lawyers should try to be receptive to
discussion in their daily professional lives about gender issues. It is important to explore this subject in a non-threatening, non-accusatory, nondefensive fashion, in a spirit of conciliation rather than confrontation.
Our obligations as legal professionals, engaged in a mutual enterprise to improve the delivery of justice, compel receptivity and constructive exchange. We should allow ourselves to learn from each other for
the benefit of all. This approach has much to commend it given that
much gender bias is corrigible because unintentional. To that end, continuing legal education credit should be offered for programs centered
around or including issues of gender and professionalism.
Acknowledging differences about gender bias and learning from
them should neither conceal nor justify the perniciousness of gender
bias. Gender bias is harmful and dangerous. As the Ninth Circuit
concluded in its report:
[T]he problems of gender bias cannot and should not be
dismissed as only ones of differing perspectives, accompanied
116. District Court Strives to Eliminate Gender Bias, supra note 51, at 13.
117. N.D. RULES OF PROFESSIONAL CONDUCT pmbl. (1996-1997).
118. See infra Part IX.A.5 (setting forth Professional Conduct Recommendation 5).
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by a "vive la difference" attitude. To do so would be to
ignore the pain that gender bias inflicts .... [M]any men have
not considered the relevance of gender and, until problems are
identified to them, they may assume that problems of gender
bias do not exist. However, once the issues are identified, men
as well as women can see how gender is operating to affect
courtroom interactions and outcomes, the workplace and
assumptions that surround it. Further, both men and women
have the responsibility of understanding how gender bias can
cause harm and of working together to redress the injuries
documented.119
The Commission is confident that the bench and bar have both the
vision and integrity necessary to tackle and triumph over the challenges
of gender bias. Respect for our court system requires no less.
IV. JURY SERVICE
A.

INTRODUCTION

Fair and impartial juries are central to our system of adjudication.
Gender bias belongs neither in the jury box nor in the procedures which
govern the jury process. These principles prompted the Commission to
take a more detailed, though preliminary, look at North Dakota juries
and jury procedures. In particular, the Jury Service Committee studied
jury selection, composition, and operation, with emphasis on jury leadership. As part of its study, the Committee examined responses from the
judge and attorney surveys, results from an informal clerk's survey of
North Dakota jury cases, other state task force reports, and various legal
authorities.

119. Ninth Circuit Report, supra note 60, at 951. And, as Chief Judge Lodge put it:
Gender bias must not be trivialized. Participants in the judicial process should be
(aught that instances of gender bias, seemingly innocuous in isolation, will undermine the
process when they remain unchecked and become accepted practices and procedures.
The system cannot tolerate or condone gender bias and still remain a system to be
respected.
District Court Strives to Eliminate Gender Bias, supra note 51, at 15.
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JURY SELECTION, COMPOSITION AND OPERATION

1. Selection For and Excuse from Service
North Dakota has enacted the Uniform Jury Selection and Service
Act,I2 0 which provides that "[a] citizen may not be excluded from jury
service in this state on account of... sex... "121
In early 1995, the Jury Service Committee sent an informal survey
to North Dakota clerks of court asking for data on the gender composition of juries. Clerks responded with data on more than one hundred
complete jury trials during 1994. Examination of this information,
some of which is reflected in Table 12 below, revealed that more women
than men served on these juries. However, more men served as jury
leaders and were excused from jury service, with business or hardship as
the main reasons for excuse. 12 2 One county had the large difference of
25 business excuses for men to 6 for women. Medical excuses were
evenly distributed between women and men.
Table 12.
Jury Service in Select Cases From 1994
Women

Men

40 trials

93 trials

Number of persons serving for trial

726

633

Number of persons excused

527

605

Jury Leader

While these results are far from scientific, they suggest that in most
counties, gender bias does not interfere with selection for jury service.
That is, women do not appear to be subject to the "bias of exclusion"
from service. However, though the data are incomplete, the pattern of
excuses granted contained in this trial sample raises the question whether
a "bias of inclusion" exists-that is, are men more likely to be excused
from service when they offer business or hardship rationales than
women? Or are there simply fewer women who have these types of
excuses?
Jurors are also subject to removal from the jury panel by peremptory challenges, 12 3 which are objections to jurors for which no reason need
120. N.D. CENT.CODE ch. 27-09.1 (1991).

121. § 27-09.1-02.
122. A person may be excused from jury service "upon a showing of undue hardship, extreme
inconvenience, or public necessity." § 27-09.1-11 (a).
123. See N.D. R. Civ. P. 47(b); N.D. R. CRIM. P. 24(b)(1).
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be given.1 24 The North Dakota Supreme Court recently addressed the
question whether the use of gender-based peremptory challenges violates
a defendant's equal protection rights under the United States Constitution. In City of Mandan v. Fern,125 the court reviewed a criminal trial in
which the prosecution struck three men from the jury panel through use
of peremptory challenges.1 2 6 The defendant, Fern, objected to the
challenges as being based solely on gender and therefore unconstitutional.1 27 The trial court excused the three men from the panel, and
Fern was convicted by a six-person jury comprised of four women and
two men. 12 8 The court held that gender-based peremptory challenges
29
violate the equal protection clause of the Fourteenth Amendment.1
The case was remanded to the trial court to determine whether Fern had
established a prima facie case of purposeful gender discrimination and,
if so, whether the prosecutor could provide a gender-neutral explanation
for the peremptory challenges.1 30 Justice Levine wrote:
Because gender-based challenges do not aid in achieving fair
and impartial juries, they are not substantially related to the
governmental objective of achieving a fair and impartial jury.
Accordingly, gender discrimination violates not only the
excluded juror's equal protection rights but also the defendant's....
We find enlightened and enlightening the reasoning of the
Ninth Circuit Court of Appeals in De Gross. Gender discrimination, like racial discrimination, stimulates community prejudice which impedes equal justice for men and women. Peremptory strikes based on gender, like those based on race, harm
excluded jurors because discriminatory strikes bear no relationship to an individual's qualifications or ability to perform or
contribute to society. Full community participation in the
administration of the criminal justice system, whether measured
by race or gender, is critical to public confidence in the
system's fairness.'31
The court's ruling in Fern was followed shortly by the United States
Supreme Court decision in J.E.B. v. Alabama ex rel. T.B.1 32 which
likewise held that the equal protection clause forbids intentional discrim124.
125.
126.
127.
128.
129.
130.
131.
132.

N.D. CENT. CODE § 29-17-30 (1991).
501 N.W.2d 739 (N.D. 1993).
City of Mandan v. Fern, 501 N.W.2d 739,742 (N.D. 1993).
Id.
Id.
Id. at 744.
Id. at 748-49.
Id. at 744, 745 (footnotes and citations omitted).
511 U.S. 127 (1994).
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ination on the basis of gender.133 Justice Blackmun highlighted the need
for keeping gender bias out of the jury selection procedure in particular,
and the courtroom in general:
I I Discrimination in jury selection, whether based on race or
on gender, causes harm to the litigants, the community, and the
individual jurors who are wrongfully excluded from participation in the judicial process. The litigants are harmed by the
risk that the prejudice which motivated the discriminatory
selection of the jury will infect the entire proceedings. The
community is harmed by the State's participation in the
perpetuation of invidious group stereotypes and the inevitable
loss of confidence in our judicial system that state-sanctioned
34
discrimination in the courtroom engenders.1
Both JEB and Fern serve as fitting reminders of the importance of a
jury and jury process free from the taint of gender bias. That bias not
only robs the targeted individual of rights and opportunities but also
stains the credibility of the judicial system as a whole and calls into
question not only the fairness of its processes, but also the integrity of
the judgments it renders.
2.

Jury Leadership

As used in this section, the term "jury leader" is used to denote the
individual, formerly known as the "foreman," who speaks to the court
on behalf of the jury. The Commission recognizes that no single term to
replace "foreman" has achieved universal acceptance. Of terms currently in use (including "spokesperson" and "foreperson"), the Commission found "jury leader" to be the most accurate and least cumbersome.
Table 12 above shows men serving as jury leaders more than twice
as often as women. Since women constitute half the population of North
Dakota135 and over half the population of jury panels,1 36 the Commission assumes that the predominance of men as jury leaders is not a
random occurrence, but the result of attitudes regarding gender-appropriate roles which are widely, and deeply entrenched in society.1 3 7
133. J.E.B. v. Alabama ex rel.
T.B., 511 U.S. 127, 130-31 (1994).
134. Id. at 140 (citation omitted).
135. 1990 Bureau of the Census data obtained from the North Dakota State Data Center, North
Dakota State University, Fargo, North Dakota, July 18, 1996.
136. Jury Service in Select Cases from 1994, supra Table 12.
137. The mere presence of women on a jury panel is a relatively recent phenomenon:
[U]ntil the 20th Century, women were completely excluded from jury service....
Many states [sic] continued to exclude women from jury service well into the present
century, despite the fact that women attained suffrage upon ratification of the Nineteenth
Amendment in 1920. States that did permit women to serve on juries often erected other
barriers, such as registration requirements and automatic exemptions, designed to deter
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Elsewhere in this Report, the Commission has acknowledged that the
jury's province has boundaries which limit the court's authority to direct
jury activities. 138 Jurors are freeto select one of their number to be a
leader by whatever means they see fit. Nevertheless, the Commission
encourages the Supreme Court to explore what may be done to foster
women jurors' full participation in jury activities including service as
jury leader.
C.

EXISTENCE OF BIAS IN INDIVIDUAL JURORS

1.

JurorBias Affecting Case Results

Attorneys were asked whether jurors decide cases based on preconceived or stereotypical ideas of gender roles. As Table 13 demonstrates,
women attorneys answered overwhelmingly yes (88%), while men
attorneys were more evenly divided between yes (57%) and no (43%).
But even the smaller percentage of men comprises a significant number
who believe that jurors sometimes decide cases based on stereotypic
notions of the roles that both sexes play in American society.
Table 13.
Jurors Decide Cases Based on Stereotypes
AQ III 24. Jurors decide cases based on preconceived or stereotypical
ideas of the gender roles that men and women play in society.
Women
Attorneys

Men
Attorneys

3%

3%

Often

27%

14%

Sometimes

58%

40%

Total Yes

88%

57%

Always

Women
Attorneys

Men
Attorneys

Rarely

12%

27%

Never

0

16%

12%

43%

Total No

Survey and focus group comments told of gender considerations
affecting jury deliberations or a verdict:
The effects of gender [on a jury] can be pivotal. The two
sexes.tend to have different views.
Every time. Particularly in sex crimes. Women jurors are
extremely hard on adult women defendants. It is very difficult
women from exercising their right to jury service.
J.E.B., 511 U.S. at 131 (footnotes and citations omitted).
138. See supra note 57.
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to get a conviction in acquaintance rape or criminal trespass
where the victim is female. Juries are hard on women.
I interviewed a jury after a recent verdict of acquittal in a
sex case. The women jurors all believed that the defendant did
it, but thought the victim was lying about some other things.
They were holding the victim responsible because she
shouldn't have been there, she shouldn't have drunk so much,
she shouldn't have fallen asleep. Those are gender-based
stereotypes.
In criminal trespass cases where there is an intruder in a
female victim's home, I hear juror comments like "no harm
done." These cases are hard to prove.
No one ever questions, why was he out so late? Why was
he there at that time? Why was he drinking so much? •
While it was beyond the scope of the Commission's work to assess
what kind of negative impact, if any, jurors' biases might have had on
particular case outcomes, this data suggest the importance of further
exploration and discussion of gender bias in the jury box. As we stated
earlier: "[E]ven if all bench and bar bias were eliminated, little ultimate
good would result in those cases where juries reached verdicts based
upon gender biases or misconceptions of their own."' 139
2.

Methods of Limiting Bias

The Commission identified jury orientation materials and pattern
jury instructions as two methods by which the intrusion of bias into jury
functions could be minimized. These methods could be undertaken
immediately and without further research.
Orientation videos and written materials are currently used in some
North Dakota courts to give prospective jurors an overview of the jury
experience in preparation for service. The Commission encourages the
courts to create an orientation video specific to North Dakota which
would include a segment discussing gender stereotypes and how they are
improper in the justice system.
Pattern jury instructions are used in virtually every jury trial. A
preliminary review of North Dakota pattern jury instructions suggests
that many instructions have been reviewed and modified for gender
neutrality and inclusive language, but some have not. In addition, a
pattern jury instruction requiring jurors to act in a bias-free manner
139. Id.
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would reinforce principles first brought to a juror's attention in the
orientation videotape.
D. CONCLUSIONS
While there does not appear to be a problem in finding women on
North Dakota juries, there is a suspicious absence of them as leaders of
the juries on which they serve. In addition, there is perception datafrom both men and women attorneys-indicating that gender stereotypes may have some influence on jury decision making in individual
cases. At the very least, improper intrusions of bias into jury deliberations could be minimized by the use of orientation materials and revised
pattern jury instructions. These findings require further exploration in a
manner protective of the jury's special place in our system, yet responsive to the gender bias concerns they raise.
V.

DOMESTIC LAW
A.

INTRODUCTION

The Domestic Law Committee examined concerns raised by focus
group discussions, attorney and judge surveys, and public hearing
testimony.140 Domestic law issues, particularly those arising in divorce
cases, were among the most frequently raised issues in focus groups and
occasioned the most impassioned testimony at public hearings. That is
not surprising. Neither are suspicions of gender bias in domestic law.
When a party to a divorce loses custody or has less monthly income after
the final judgment, he or she will often attribute that loss to gender bias
on the part of the court or the law.
Because outcomes and decisional processes in domestic law cases
are influenced by marital and social roles which are in themselves
associated with gender, a legal doctrine may be perceived as based on
gender when it is based on a neutral criterion. Such a perception of
gender. bias because of a supposed correlation between a neutral criterion and gender is different in kind than the perception that a decision has
been influenced by stereotypic presumptions about men or women. The
•140. For the purpose of comparing perceptions of gender bias in divorce proceedings with actual
outcomes,. the. Domestic Law Committee also considered a random review of 155 unappealed divorce
judgments from six judicial districts in 1993 through 1995. The review was performed by University
of North Dakota law student volunteers. While the review was not sufficiently large or controlled to
provide a sound basis for conclusions about the application of domestic law at the district court level, it
does suggest empirical data that could be developed by more extensive studies. See North Dakota
Divorce Data Collection Form (Appendix G). A law student research assistant also examined 27
divorce decisions appealed to the North Dakota Supreme Court between July 1994 and March 1996
with opinion or by summary disposition pursuant to North Dakota Rule of Appellate Procedure 35.1.
Case records as well as trial and appellate decisions in those cases were examined in order to identify
undisputed as well as disputed issues.
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Domestic Law Committee identified and addressed concerns about both
kinds of perceived biases.
The Commission concludes that some reported perceptions of
gender bias arise from misunderstanding unbiased application of gender
neutral legal doctrine and that the bench and bar should make greater
efforts to help persons to understand the law that governs resolution of
their domestic disputes. Some other reports of gender biased application
of legal doctrine are not subject to verification and therefore cannot be
characterized as mistaken or correct. However, the fact that persons
responding to the Commission believe them to be true makes it imperative that the judicial system make continuing efforts to avoid the risk of
unintentional or suspected bias.
B.

CUSTODY

All states direct that custody disputes between two fit parents be
determined according to the best interests of the child. The North
Dakota Century Code identifies factors to be considered by trial courts
when they determine the best interests of the child.141 All relevant
factors, except the rebuttable presumption against custody for the
perpetrator of domestic violence, are to be treated as of equal value,
without special weight or priority.
1.

Custody Outcomes

Some attorney survey margin comments and public hearing testimony reflect a common but mistaken belief that mothers are awarded
custody in more than 90% of the dissolutions of marriages with minor
children and suggest that this outcome in itself shows gender bias against
men.

14 2

North Dakota data suggest that mothers are awarded primary
physical custody in a majority of cases but not in so high a percentage as
90%. There were minor children in 99 of 155 unappealed divorce files
reviewed. Mothers received primary physical custody in 73.7% (73) of
those cases; fathers received primary physical custody in 9.9% (10) of
the cases; custody was split or joint in 15% (16) of the cases. Joint legal
custody was awarded in 58.6%(58) cases; legal custody was awarded to
mothers in 36.4% (16) cases and to fathers in 5% (5) cases. Fourteen of
141. N.D. CENT. CODE § 14-09-06.2 (1995). Considerations not explicitly codified but identified
by the North Dakota Supreme Court as relevant to the best interests of the child include primary
caretaking, cooperation in facilitating visitation, and accessibility of extended family.
142. Examples of attorney comments: "About 90% of custody awards go to mothers; does that
mean that mothers are nine times better parents? Answer: No, it means that fathers have no realistic
chance in the court system to get decent parental rights!"
.The biggest gender bias issue in North
Dakota courts is the difficulty fathers have of obtaining custody of their children. It is a disgrace."
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the 27 divorce cases decided by the North Dakota Supreme Court
between July 1994 and March 1996 included minor children. Mothers
were awarded primary physical custody in 42.8% (6) of those cases.
The custody disposition was not appealed in any of those cases. Fathers
were awarded custody in 28.5% (4) of the cases. Custody was appealed
in three of those cases; two dispositions were reversed and remanded and
one was affirmed. Custody was split, appealed, and reversed .in one case.
Custody was joint, and not appealed, in three cases.
Perhaps more significantly, a substantial number of cases in which
mothers received custody were decided by agreement of the parents. In
more than half the reviewed district court cases in which mothers were
awarded primary physical custody, both parents agreed that was in the
best interest of the children. In the district court cases, custody was
stipulated in 52 cases, 51% of the 99 divorces in which there were minor
children. In 38 of the 73 cases in which mothers received primary physical custody-52% of the cases in which mothers received custody-the
decision was by parental stipulation.14 3 Custody had been stipulated in
five of the six appellate cases in which mothers received custody and in
one of the four appellate cases in which fathers received custody.144
Parental agreements about custody raise no gender fairness concerns unless the agreement process itself is suspect. Concern with the
process is raised by 72% of men attorney survey respondents and 66%
of women attorney respondents who believe that attorneys sometimes or
often dissuade fathers from seeking custody because they believe that
judges will not give fair and individual consideration to a father's
request for custody.1 45 Ten percent of men attorney respondents report
that attorneys always dissuade fathers from seeking custody because they
believe that judges will not give fair and individual consideration to a
father's request.

143. Seven of the decisions awarding custody to the mother were by default. Two of the 10
cases in which the father received primary physical custody were decided by stipulation; two were
decided by default. Five of the 11 joint custody decisions were stipulated, all five split custody
decisions were stipulated.
144. The court-awarded custody to a mother was not appealed. Custody was appealed in the
three cases in which courts awarded custody to fathers.
145. Similar perceptions that attorneys dissuade fathers from seeking custody are identified in
many gender task force reports. E.g., WISCONSIN EQUAL JUSTICE TASK FORCE, FINAL REPORT 199-200
(1991) [hereinafter WISCONSIN REPORT].
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Table 14.
Attorneys Dissuade Fathers
AQ VII 55. Attorneys dissuade fathers from seeking custody because
they believe that judges will not give fair and individual consideration to
a father's requestfor custody.
Women
Attorneys

j

Men
Attorneys

Women
Attorneys

Men
Attorneys

Always

0

10%

Rarely

28%

13%

Often

26%

33%

Never

6%

6%

Sometimes

40%

39%

Total Yes

66%

82%

Total No

34%

19%

However, significantly fewer attorneys state that judges do not in
fact give fair and individualized consideration to fathers who seek
custody. Forty-one percent of women attorney respondents and 31% of
men attorney respondents believe that judges often or always give fair
and individualized consideration to fathers who seek custody. Fortyfour percent of women attorneys and 32% of men attorneys believe that
judges sometimes do.
Table 15.
Individualized Consideration by Judges
AQ VII 35; JQ IV 37. -Judges give fair and individualized consideration to fathers who seek custody of their children.
Women
Attorneys

Men
Attorneys

Judges

Always

6%

8%

71%

Often

35%

23%

27%

Sometimes

44%

32%

2%

Total Yes

85%

63%

100%

Women
Attorneys

Men
Attorneys

Judges

Rarely

14%

29%

0

Never

0

9%

0

] 14%

38%

0

Total No

The disparity in reports of advice and of actuality suggests that
attorneys may use a possibility of judicial gender bias as an excuse to
discourage fathers from seeking custody rather than advising fathers not
to seek custody for reasons other than judicial gender bias. However,
although the majority of both women and men attorney respondents
believe that judges always, often, or sometimes give fair and individual-
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ized consideration to fathers seeking custody, the fact that 29% of the
men attorney respondents and 14% of the women attorney respondents
believe that judges rarely consider fathers fairly, and that 9% of the men
attorney respondents believe that judges never do so, merits concern.
2.

Custody Criteria

Perceptions of fairness of the judicial process also depend upon
unbiased substantive criteria for deciding custody. The Domestic Law
Committee, in examining concerns expressed about possible gender bias
in custody criteria, distinguished between perceptions of gender biased
application of neutral criteria and concerns about a' gender differential
impact of unbiased application of neutral criteria.
a.

A gender-neutral criterion with gender differential
impact: primary caregiving

The North Dakota Supreme Court has repeatedly stated that primary caretaking is not more important than the other statutory factors, but
that it is a consideration relevant to determining the best interests of
children and may be decisive in a particular case. The primary caretaker
is a parent who has "performed a substantial majority of the caregiving
tasks for the child that involve intimate interaction with the child."' 14 6
Consideration of primary caregiving as a relevant factor "recognize[s]
the importance of stability and continuity in the lives of the children and
the benefits to the children from continuity of the children's relationship
with the parent who ha[s] cared for them on a daily basis." 147
Some attorney survey margin comments assert that preferring the
primary caregiver as primary physical custodian is gender bias. The
Commission emphatically disagrees. Mothers are more likely to be
primary caregivers and thus are more likely to be favored by consideration of this factor. A neutral factor does not become gender biased,
however, because it has a disparate impact due to parenting roles chosen
within many marriages. The Commission agrees with the Missouri Task
Force that preference for the primary caretaker does not constitute gender bias against fathers, but rather "reflect[s] a general societal pattern
upon which people agree during the stability of marriage, a pattern the
courts ought not disrupt on account of the adversarial process of dis146. David L. Chambers, Rethinking the Substantive Rule for Custody Disputes in Divorce, 83
MICH. L. REV. 477,562 (1984).
147. Heggen v. Heggen, 452 N.W.2d 96, 101 (N.D. 1990). There is no primary caretaker if
there has been substantial co-parenting. E.g., Schmidkunz v. Schmidkunz, 529 N.W.2d 857 (N.D.
1996).

1182.

NORTH DAKOTA LAW REVIEW

[VOL. 72:1113

solution of marriage."148 It would be contrary to the best interests of
children to disregard or undervalue a factor agreed to be important for
children because of a misperception that it is biased.
It is essential, however, that consideration of primary caregiving be
understood and applied as a genuinely neutral criterion. A majority of
women attorneys and a larger majority of men attorneys believe that
judges indicate, by statement or action, that young children belong with
their mother; a majority of judges agree.
Table 16..
Children Belong with Mothers
AQ VII 36. In awarding custody, judges indicate, by statement or action,
that young children belong with their mother. JQ IV 30. Other things
being equal, I believe mothers will take better care of young children.
Women
Attorneys

Men
Judges
Attorneys

Always

3%

13%

2%

Often

33%

44%

32%

Sometimes

28%

24%

48%

Total Yes

64%

81%

82%

Women
Attorneys

Men
Attorneys

Judges

Rarely

25%

15%

7%

INever

11%

4%

11%

36%

19%

1

Total No

This response may mean that judges indicate that young children
belong with mothers when mothers are primary caretakers. However,
there is always a risk of gender bias, and often a perception of gender
bias, when gender is used as shorthand for a quality or function associated with gender. The survey response shows gender bias if it attributes
to judges the stereotyped view that all mothers and no fathers are primary caregivers. It points up how important it is to understand, apply, and
explain the primary caretaking factor according to parental function
within marriage rather than as a function of gender.
b.

Perceptions of gender-biased applications of neutral
criteria: extramarital conduct; alcohol or drug abuse;
departures from traditional gender roles

Women attorneys, men attorneys, and judges disagree about whether
judges weigh certain behaviors more heavily against fathers or mothers
in determining the best interests of children. Judges respond overwhelm148. MISSOURI REPORT, supra note 21, at 116.
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ingly that the gender of the parent makes no difference. Attorneys more
often respond that gender does make a difference, although they
disagree as to what the difference may be.
Perceptions of gender biased application of neutral criteria are by
their nature not subject to verification. But the fact that a substantial
number of attorneys report such concerns and that almost no judges do
suggests that judges in deciding custody ought to be particularly alert to
and sensitive about the perception of their objectivity when considering
these behaviors.
Extramarital conduct. While it is not possible to develop empirical
data about possible bias in contemporary considerations of extramarital
conduct, it is undisputed that historically the sexual conduct of women
parents was judged more harshly than that of men parents.149 Other state
task force reports reflect concern that mothers are held to a higher
standard of moral conduct than fathers. Fifty-seven percent of men
attorneys surveyed believe that men and women are treated alike with
respect to the significance of extramarital affairs by custody disputants,
but only 34% of women attorney respondents agree (Table 17). Of the
43% of men attorneys who believe application of the factor is not gender
neutral, there is fairly even division as to whether men or women are
evaluated more negatively for such conduct. Of those 66% of women
attorneys who do not believe application of the factor is gender neutral,
61% believe that women are judged more severely, however, and only
5% believe fathers are evaluated more severely. Four percent of respondent judges believe men are judged more severely, while 85% believe
gender makes no difference.

149. Adultery was considered an inexcusable act for mothers, but not necessarily for fathers....
Courts were so offended by adulterous mothers that they most often denied them
visitation rights and cut off all obligations for support by the husband....
Clearly, fathers were not held to the same high moral standards by which courts
judged mothers....
A father could be denied custody if he clearly abused his wife and children
(abuse was most often defined as proven physical injury) or if he deserted and did not
support them. Simple bad behavior or adultery alone, however, were not usually
sufficient.
MARY ANN MASON, FROM FATHER'S PROPERTY TO CHILDREN'S RIGHTS: THE HISTORY OF CHILD CUSMIDY IN

THE U NrTED STATES 63-64 (Columbia University Press ed. 1994) (describing 19th century state court
decisions) (footnotes omitted).
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Table 17.
Consideration Of Extramarital Conduct
AQ VII 51; JQ IV 44. In deciding custody, judges are likely to weigh
more negatively extramaritalaffairs by a parent if the parent is:
Women Attorneys

Men Attorneys

Judges

5%

23%

4%

Female

61%

20%

0

No Difference

34%

57%

85%

Male

N/A (judges only)

11%

Alcohol or drug abuse. There is also no consensus among attorneys and judges about the negative impact of alcohol or drug abuse in
custody contests. Again, contrasts in the responses of the judges and
attorneys are striking. Eighty-seven percent of the judge respondents believe that the gender of the parent makes no difference in weighing negatively alcohol or drug abuse, but only 36% of the women attorney
respondents and 48% of the men attorney respondents agree. One focus
group participant observed, "If both parents are not perfect, then alcohol and drugs will be more of a problem for the mother. But I'm from
rural North Dakota." Fifty-one percent of the women attorney respondents, but only 14% of the men attorney respondents, agree that judges
are more likely to weigh alcohol or drug abuse negatively against mothers than against fathers. Thirty-eight percent of the men attorney respondents, 14% of the women attorney respondents, and 4% of the judge
respondents believe that, on the contrary, judges are more likely to weigh
alcohol or drug abuse negatively against fathers than against mothers.
Table 18.
Consideration of Alcohol Or Drug Abuse
AQ VII 50; JQ IV 43. In deciding custody, judges are likely to weigh
more negatively alcohol or drug abuse by a parent if the parent is:
Women Attorneys

Men Attorneys

Judges

Male

14%

38%

4%

Female

51%

14%

0

No Difference

36%

48%

87%

N/A. (judges only)

9%
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Departures from traditional gender roles. Just as fathers are unfairly disadvantaged by a stereotyped assumption that only mothers can
most effectively serve the best interests of the child, departures from the
traditional role of the stay-at-home mother may unfairly disadvantage
mothers. Women attorney respondents view that risk very differently
than men attorney respondents: 72% of the women attorneys believe
judges are more likely to weigh non-caretaking activities such as substantial focus on career development against mothers than against fathers,
but only 21% of the men attorneys agree. An even more striking
difference of perception is that no judges believe that non-caretaking
activities are weighed more negatively against either mothers or fathers.
Table 19.
Consideration of Non-Caretaking
AQ VII 53; JQ IV 46. In deciding custody, judges are likely to weigh
more negatively non-caretaking activities, such as substantial focus on
career development, if the parent is:
Women Attorneys

1

Men Attorneys

Judges

9%

28%

0

Female

72%

21%

0

No Difference

19%

52%

83%.

Male

N/A (judges only)

17%

Empirical studies show that many mothers continue to provide primary caregiving and domestic services even when both parents have income-producing jobs outside their home. 150 Obviously it should not be
assumed that working mothers are always primary caregivers, but neither
should it be assumed that parents always substantially share parenting
when they both are employed outside the home. Individualized consid150. See generally ARLIE HOCHSCHILD WITH ANNE MACHUNG, THE S ECOND SHIFT: WORKING P ARENTS AND THE REVOLUTION AT HOME 276 (Viking ed. 1989) (discussing a study of 50 marriages in which
both parents worked outside the home and finding that women, on average, reported performing about
75% of the domestic management). Hochschild concludes that:
wives felt more responsible for home and children. More women kept track of doctors'
appointments and arranged for playmates to come over. More mothers than fathers
worried about the tail on a child's Halloween costume or a birthday present for a school
friend. They were more likely to think about their children while at work and to check in
by phone with the baby-sitter.
Id. at 7-8. A 1965-66 national random sample of 1,243 working parents in 44 American cities found
that working women averaged three hours a day on housework while men averaged 17 minutes;
women spent 50 minutes a day exclusively with their children while men spent 12 minutes. Id. at 3.
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eration of actual parenting within the marriage avoids the risk of unintentional or misperceived prejudice against working mothers or fathers.
A stereotyped assumption that fathers are not direct caregivers puts
fathers at an unfair disadvantage in custody disputes. However, any
departure from that stereotype may give fathers an unfair advantage due
to overvaluation of active male parenting. As one commentator notes,
"[w]hat is expected of the mother is prized in the father and may lead
the judge to see the father as exceptional .... "151. Significantly more
women attorney respondents than men attorney respondents believe that
overvaluing direct care by fathers often or sometimes happens. Again,
these differences in perception signal that careful consideration of actual
parenting, without valuing that function differently because of the
gender of the parent, is essential.
Table 20.
Consideration of Direct Care
AQ VII 48. Judges give more credit to fathers for carrying out direct
care activities than they give to mothers.

T

Women

Men

Women

Men

Attorneys

Attorneys

Attorneys

Attorneys

Always

9%

6%

Rarely

23%

41%

Often

35%

7%

Never

0

25%

Sometimes

33%

21%

Total Yes

77%

34%

Total No

23%

66%

3.

Domestic Violence

As a result of legislative directive, there is a rebuttable presumption
that it is not in the best interest of children to be in the custody of a
parent who has perpetrated domestic violence. 15 2 The legislation grew
out of increased understanding of the extent and impact of domestic
violence and, particularly, its adverse impact on children even when they
are not the objects of the violence. The Missouri Task Force on Gender
and Justice explains the intergenerational impact of a violent home:
151. Ruth Cohen, A Current Child Custody Issue: Who is the Primary Parent?, 15 Fair Share 18,
19 (December 1995).
152. N.D. CENT. CODE § 14-09-06.2(1)0) (Supp. 1995). North Dakota law has thereby addressed
the problem identified in other task force reports that judges do not take spousal abuse and conflict
between parents seriously in deciding custody. See NEBRASKA SUPREME COURT TASK FORCE ON GENDER
FAIRNEss INTHE COURTS, FINAL REPORT 23 (1994) [hereinafter NEBRASKA REPORT]; WISCONSIN REPORT,
supra note 145, at 208.
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Domestic violence has been found to have a profound effect
on children. Research reveals that children raised where violence is prevalent exhibit a combination of aggression, limited
tolerance, and poor impulse control. Such children frequently
are emotionally dependent, suffer much stress, and have low
self esteem....
According to studies, children reared in abusive situations
often have a tendency for high risk of alcohol and drug abuse,
running away, psychosomatic illness, and absences from
school. Often, these children blame themselves and suffer internal conflict for what they witness. . . . Children have little or
no understanding of the dynamics of violence, assuming it is
the norm and so using it as a problem-solving technique. They
might participate in "pecking order" battering and continue
the pattern of family violence in their own adulthood.153
The North Dakota Supreme Court began its effort to explain and
apply the legislative directive in 1995 in Heck v. Reed.154 The difficulty
of convincing trial court judges that domestic violence is a "learned,
assaultive or controlling behavior" that does not end with the marriage
in which it is manifest, and the need to define conduct that constitutes
domestic violence within the meaning of the statutory presumption, are
reflected in the frequency of cases addressing those issues since Heck.
The fact that a finding of domestic violence now controls determining the best interests of children has caused concern that abuse is falsely
alleged or intentionally provoked and that applications for protection
orders are routinely fabricated as a tactic in an anticipated custody
dispute. These suspicions may be perceived as a gender issue because
most perpetrators of domestic violence are men.
Suspicion that protection orders are frequently misused is a serious
concern both because it undermines the credibility of protection orders
and because it suggests that attorneys may encourage or permit their
clients to commit perjury for strategic purposes. It may be based on an
exaggerated notion of the number of protection orders in custody disputes.1 55 The North Dakota Supreme Court requires that trial courts
make independent and specific findings of violence when that issue is
raised in a custody case. 156 That duty is nondelegatable.1 57 Similarly
153. MISSOURi REPORT, supra note 21, at 45.
154. 529 N.W. 2d 155 (N.D. 1995).
155. There were eight protection orders, one mutual, granted in the 99 district court divorces
involving minor children. There were three protection orders in the 56 cases not involving minor
children. Thirteen of the 27 appellate decisions reviewed mentioned some form of domestic violence.
Only two of those cases reported adult abuse protection orders.
156. Owan v. Owan, 541 N.W.2d 719, 722 (N.D. 1996); Krank v. Krank, 541 N.W.2d 714, 716
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specific findings to support the issuance of a protection order, while that
would not avoid protests by respondents whose denials of domestic
violence have not prevailed, might enhance respect for protection. orders
among the larger community. The Commission finds no reason to trust
the fact finding and judgment of trial courts less in domestic violence
cases than in other cases. 158
4.

Custody Evaluators

The supreme court repeatedly reminds trial court judges that they
may not delegate their decisionmaking to social science recommendations. Nevertheless, such recommendations play an important role in
custody determinations. The Commission heard both professional and
lay testimony pointing to a risk of gender bias in custody evaluations.
An example of unintentional gender bias was offered by a female
attorney in a focus group:
In a guardian report for the court, I Wrote that the home
was what you'd expect from a 21-year-old father with
same-age male roommates; you know, beer soaked, cigarette
smoke, posters of women with large breasts .

.

. but from a 21

year-old mother, I'd expect a clean apartment. The judge
pointed out to me that this was a sexist perspective.
Gender bias in evaluators is usually more subtle and more difficult to
detect.
Testimony before the Commission was useful in bringing attention
to concerns about gender bias in psychological diagnosis1 5 9 and in
custody evaluations by guardians ad litem.1 60 The Commission agrees
(N.D. 1996); Helbling v. Helbling, 532 N.W.2d 650,653 (N.D. 1995).
157. Owan, 541 N.W.2d at 722.
158. Krank, 541 N.W.2d at 717. The court stated that "[wie defer to the trial court on matters of
credibility because it has the better opportunity to assess the credibility and demeanor of witnesses."
Id.
159. Dr. Siephen Podrygula explained that "gender stereotypes are remarkably pervasive, even
among well-educated professionals, such as attorneys and psychologists." Hearing on Gender Fairness in the Courts Before the North Dakota Commission on Gender Fairness in the Courts 2 (Sept. 20,
1995) (testimony of Dr. Stephen Podrygula, clinical psychologist) (on file with the North Dakota Law
Review). The American Psychological Association advises psychologists to be aware of such biases
as age, gender, and sexual orientation. American Psychological Association Guidelines for Child Custody Evaluation in Divorce Proceedings, 49 AM. PSYCHOL. 677-78 (July 1994). See also Severson v.
Hansen, 529 N.W.2d 167, 170-71 (N.D. 1995) (Levine, J., concurring in the result).
160. Testimony at one public hearing describes an apparently unprofessional guardian ad litem
interview:
The guardian ad litem came into this man's home to visit with him. He understood there
was a custody evaluation questionnaire that the guardian generally follows. This woman
said she forgot it and they began visiting. As conversation went on, this woman started
comparing her own childhood experiences with this man's wife's experiences ....
[Sihe
shared with him how her husband had gotten help to help her through her unfortunate
childhood experiences. She departed after four hours of interviewing and never finished
the custody evaluation. She returned one other time for only 15 minutes to watch the
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with the Minnesota Task Force that "it is crucial that the people who
perform custody evaluations be knowledgeable about the law and sensitive to the impact of stereotypical thinking on their decisionmaking."161
In order to assure that knowledge and sensitivity, training,16 2 credentials,
and uniform standards of practice by persons from whom courts accept
evaluations should be considered. It is crucial that judges be informed
and selective in appointment of custody evaluators as well as in weighing
their recommendations.
C.

CHILD SUPPORT

Responding to uneven, unpredictable, and inadequate levels of child
support, Congress since 1984 has required states to establish numerical
child support guidelines. Since 1987, states have been required to make
the amounts set by their guidelines presumptively correct. Many
initially resistant to limiting trial court discretion by mathematical
formula now acknowledge that the guidelines have been largely successful in making the level of child support predictable, thus removing it as
an item of dispute. The Commission finds the North Dakota guidelines
gender neutral but recognizes that, to the extent that they are successful
in raising the level of child support, the obligation is more likely to be
experienced as burdensome by the noncustodial parent, who is more
often male. It is therefore important that the guidelines be understood
and accepted as gender neutral.
Resentment created by increased levels and enforcement of child
support often deflects into arguments about methods for calculating the
amount of support. Both dominant models of child support guidelines,
the obligor model and the income shares model, are based upon patterns
of parental support in intact families. They attempt to approximate for
children the support they would have received but for the divorce of
their parents. On the basis of data generally regarded as conservative,
they project the proportion of income intact families spend on their
children.163
interaction between him and his sons.
161. Minnesota Report, supra note 70, at 861.
162. For example, the University of North Dakota Children and Family Services Training Center
provides Guardian ad Litem training that uses examples and cases to promote discussion of diversity
and gender stereotypes. Statement by Tara Muhlhauser, Director, University of North Dakota
Children and Family Services Training Center, to the Domestic Law Committee (June 7, 1996).
163. Many noncustodial parents and perhaps some judges do not have a realistic notion of the
cost of raising a child, so the levels of child support may seem to them unduly generous. Economists
studying the spending on a child from birth through high school at 1986 level dollars estimate that a
two-parent family with an annual income of $37,500 spends about $64,250 on a single child, about
$104,750 on two children, and about $131,000 on three children. EDWARD P. LAZEAR & ROBERT T.
MICHAEL, ALLOCATION OF INCOME WITHIN THE HOUSEHOLD 8 (1988).
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The obligor model, adopted by North Dakota, Minnesota, and thirteen other states, does not use the custodial parent's income in its computation, but rather determines the level of child support by a percentage of
the noncustodial parent's income. The model assumes that the custodial
parent does in fact provide "substantial monetary and nonmonetary contribution to the child's basic care and needs.'. 164 The principal drawback
of the obligor model is an appearance of unfairness in the atypical case
in which the custodial parent's income is equivalent to or more than the
income of the noncustodial parent. Thirty-two states have adopted the
income shares model, which computes the income of both parents and
determines the contribution of each by the proportion of that parent's
income to the combined total. The principal drawback of the income
shares model is the complexity of its administration, not just in setting
the initial level of support, but also in monitoring for reviews and
modifications.
It is generally agreed that using one model rather than the other
does not in itself change outcomes. The decision about which model to
adopt is largely a matter of weighing the appearance of greater fairness
against the public and private costs of administering a more complex
system. Resentment created by an increased child support obligation
should not cause exchange of an in-place, workable system for a more
complex one. Unfortunately, some public hearing testimony reflects
serious lack of understanding as well as resentment of child support
obligations. Judges and attorneys should counter impressions of unfairness or gender bias by explaining the rationale of the percentage model
to divorcing parents.16 5
Acceptance of the child support system as gender neutral depends
upon careful, accurate, and evenhanded application of the guidelines.
Most attorneys and all judges report that judges always, often, or sometimes require evidence that child support is within the guidelines.

164. N.D. ADMIN. CODE § 75-02-04.1-09(1)(b) (1995).
165. It is particularly counterproductive for judges to express hostility to the guidelines. An
attorney's margin comment describes, for example, a judge "openly sympathizing with child support
obligors, putting blame on the legislature and other branches of government instead of having the guts
to explain the law to the guy and rendering judgment without apology."
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Table 21.
Evidence Support Within Guidelines
AQ VII 33; JQ IV 26. When parents stipulate the amount of child
support, judges require evidence that the amount is within the guidelines
or that there is a reasonfor going outside the guidelines.
Women
Attorneys

Men
Attorneys

Always

14%

21%

69%

Often

33%

39%

27%

Sometimes

24%

21%

4%

Total Yes

71%

81%

100%

Judges

Women
Attorneys

Men
Attorneys

Judges

Rarely

24%

15%

0

Never

6%

4%

0

30%

19%

0

Total No

However, attorney margin comments and focus group discussions
indicate that some judges do not require evidence that the amount
ordered is within the guidelines, especially when parents stipulate an
amount. Credibility of the child support guidelines would be enhanced
by requiring a written computation, attached to the judgment or as an
exhibit, showing determination of the child support amounts. Also,
written findings showing justification for any deviation from the child
support guideline should be required.
Avoidance of real or perceived gender bias requires evenhanded
application of guideline criteria. Attorney margin comments suggest
that the guidelines are not always enforced evenhandedly against noncustodial mothers.1 66 Use of the guidelines over time will provide information essential for their continuing refinement, but informed refinement can take place only when the guidelines are consistently applied.
The informational base for appropriate modifications will be undermined if the guidelines are circumvented, and these circumventions will
seriously damage the credibility of the guidelines if they are attributable
to gender bias.
166. This suggestion may be supported by four of the five decisions in the law school review of
district court opinions in which no child support was ordered without guideline justification. There
were apparently gender neutral explanations consistent with the guidelines for eight of the thirteen
cases in which no child support was ordered: two cases in which .there was no jurisdiction over the
non-custodial parent, four cases in which the parents agreed to joint custody, and two cases in which
the parents agreed to split custody. However, in two cases no child support was ordered from
noncustodial mothers without explanation, in one case no child support was ordered from a
noncustodial mother "in exchange for her right to a portion of the father's military pension," and in one
case support was not ordered from a noncustodial mother on the grounds that she was unemployed. In
a fifth case, no child support wis ordered from a noncustodial father: the guideline amount was
identified as $356 a month, but this was said to be rebutted by evidence of the value of the income tax
deduction, the subsistent needs of the obligor, and the income of the obligee.
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D. PROPERTY DISTRIBUTION AND SPOUSAL SUPPORT
North Dakota Century Code section 14-05-24 directs courts to
make "equitable distribution of . . .property . . . and [provide such

allowances for support as] may seem just." 167 The North Dakota
Supreme Court has clearly and repeatedly endorsed the gender neutral
concept of marriage as an equal partnership, the fiscal consequences of
which ought to be shared if a marriage of substantial duration fails.
That concept implies property and spousal support standards. Those standards should be considered against the background of national studies
which consistently show that, in aggregate, the disposable income of men
significantly rises and the disposable income of women significantly
decreases following divorce. 168
1. Property Distribution
Itfollows from the concept of marriage as an equal partnership, the
fiscal consequences of which are to be shared, that the starting point for
determining an equitable distribution of property after a marriage of
substantial duration isequal division. Consistent with the premise of
equal distribution as the starting point, the North Dakota Supreme Court
has said that substantial disparities in property distribution must be explained. The court has also advised that, if possible, both spouses should
receive income-producing property.169
Property is often divided according to the agreement of the spouses,
although North Dakota courts cannot accept an unconscionable property
167. N.D. CENT. CODE § 14-05-24 (1991).

168. E.g., Rosalyn B. Bell, Alimony and the Financially Dependent Spouse in Montgomery
County, Maryland, 22 FAM. L.Q. 225, 316 (1988); Robert E. McGraw et al., A Case Study in Divorce
Law Reform and Its Aftermath, 20 J. FAM. L.Q. 443 (1981-1982); James B. McLindon, Separate but
Unequal: The Economic Disaster of Divorce for Women and Children, 21 FAM. L.Q. 351,391 (1987);
Heather Ruth Wishik, Economics of Divorce: An Exploratory Study, 20 FAM. L.Q. 79 (1986). A
particularly useful 1989 study of empirical data on the effects of divorce in a rural economy is Rowe
& Lown, The Economic Consequences of Divorce and Remarriage for Rural Utah Families. See UTAH
REPORT, supra note 10, at 20 (describing the Rowe & Lown study). The study examined pre- and
post-divorce incomes in marriages of ten years or more dissolved in 1985-86 in nine largely rural Utah
counties. Id. Rowe and Lown found that:
At every pre-divorce family income level, ranging from below $20,000 annually to
above $50,000, the wives' post-divorce per capita household income was less than their
pre-divorce per capita income and less than their former husbands' post-divorce per
capita income. In contrast, the husbands' post-divorce income exceeded their predivorce per capita family income in all cases except where the pre-divorce income
exceeded $50,000. In that case, the husbands' income was 95% of the pre-divorce
family income.
Id.
169. Other state task force reports express concern that wives receive unmarketable houses and
husbands receive financial or income producing assets. E.g., COLORADO SUPREME COURT TASK FORCE
ON GENDER BiAS IN THE QOURTS, GENDER & JUSTICE IN THE COLORADO COURTS, FINAL REPORT 20-21

(1990). Additional concerns identified in state reports, such as failure to recognize pension benefits or
goodwill as property, are also clearly addressed by North Dakota Supreme Court decisions.
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stipulation.1 70 If there are predictable results when the issue is litigated,
court-imposed distributions set a framework within which private agreements are negotiated or mediated. To the extent that lower courts do not
follow the direction provided by the supreme court, unpredictable results
in litigation may discourage voluntary resolution. To the extent that
equal entitlement to marital assets is not generally understood, an economically weaker spouse may agree to unequal distributions that could
not be justified if the issue were litigated.
It is not possible to generalize about property distributions in district court decisions reviewed because there is so little information in the
files about the amount and value of the property. More data will become available after the effective date' 7' of the new North Dakota Rule
of Court 8.3, which requires filing detailed financial information pertaining to contested issues before pretrial conferences.1 72 Studies subsequent to implementation of the rule will be able to provide information
about the consistency of district court outcomes.
The equality principle rejects the lingering effects of earlier systems
which distributed property on the basis of title or fault and recognized
no value in the contribution of the homemaker spouse, typically female,
to the acquisition of property not held in her name. Men attorneys,
women attorneys, and judges differ about the degree to which judges
now value the role of the homemaker spouse as a contribution to
privately-owned business.
Table 22.
Contribution of Homemaker
AQ VII 7; JQ IV 6. When a privately-owned business is at issue, judges
consider the contribution of a homemaker spouse as a contribution to
the business.
Women
Attorneys

Men
Attorneys

Judges

Always

3%

16%

50%

Often

18%

32%

30%

Sometimes

52%

30%

20%

Total Yes

73%

78%

100%

Women
Attorneys

Men
Attorneys

Judges

Rarely

24%

14%

0

Never

3%

0

0

27%

14%

TNo

1

170. See Weber v. Weber, 548 N.W.2d 781, 783 (N.D. 1996) (stating that courts must scrutinize
property settlement agreements for unconscionability).
171. October 1,1996.
172. N.D.R. CT. 8.3.
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Women attorneys, men attorneys, and judges disagree about whether
judges weigh certain behaviors more heavily against husbands or wives
when property distribution is court-imposed. Judges respond to the
question overwhelmingly that the gender of the spouse makes no difference. Attorneys respond to the same question more often that gender
does make a difference, although they disagree as to what the difference
may be. Fifty-one percent of women attorney respondents believe that
judges are likely to weigh alcohol or drug abuse more heavily against
women in dividing property; 46% of men attorney respondents believe
that judges are more likely to weigh it more heavily against men.
Table 23.
Consideration of Alcohol or Drug Abuse
AQ VII 11; JQ IV 10. In dividing marital property,judges are likely to
weigh more negatively alcohol or drug abuse by a spouse if the spouse is:
Women Attorneys

Men Attorneys

Judges

8%

46%

4%

Female

51%

9%

0

No Difference

42%

46%

37%

Male

59%

N/A (judges only)

Fifty-four percent of women attorney respondents believe that
judges are more likely to weigh extramarital affairs against a wife; 17%
of men attorney respondents believe that factor is weighed more heavily
against wives and 22% believe it is weighed more heavily against
husbands.
Table 24.
Consideration of Extramarital Conduct in Property Distribution
AQ VII 10; JQ IV 9. In dividing marital property, judges are likely to
weigh more negatively extramaritalaffairs by a spouse if the spouse is:
Judges

Women Attorneys

Men Attorneys

5%

22%

1%

Female

54%

17%

0

No Difference

41%

61%

38%

Male

N/A (Judges only)

61%
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The fact that a substantial number of attorneys report such perceptions and that almost no judges share them suggests that judges ought to
be particularly alert and sensitive to the possibility that consideration of
these factors risks unintentional or perceived gender bias.
A majority of attorneys believe that judges prefer husbands in
distribution of marital farm property; almost half the judges agree.
Table 25.
When Family Business is a Farm
AQ VII 8; JQ IV 7. When the family business is a farm, judges give preference to the husband in the distribution of marital property, including
the farm.
Women
Attorneys

Men
Attorneys

Judges

Always

22%

8%

3%

Often

48%

30%

3%

Sometimes

22%

34%

43%

Total Yes

92%

72%

49%

Women
Attorneys

Men
Attorneys

Judges

Rarely

5%

24%

19%

Never

3%

5%

32%

Total No

8%

29%

51%

Awarding the farm property to the husband with offsetting payments to the wife may suggest stereotypic thinking. It is possible that in
these cases a judge divides the farm property according to a gender
neutral criteria, the identity of the spouse best able to continue to operate
the farm (the farm's primary caregiver). However, there is concern that
courts may not recognize when there has been substantial co-farming.
The concern here parallels that concerning valuing primary caretaking
in custody disputes: a risk of bias or an appearance of bias arises if the
decision is influenced by or appears to be made according to gender
rather than the significance of the marital farming function.
2.

Spousal Support

Spousal support is awarded in a small minority of cases. The
United States Bureau of Census national data show that an average of
15% of divorced women are awarded spousal support.1 7 3 The 1985
Minnesota Gender Fairness Report found spousal support in 10% of
Minnesota divorces.t 74 The review of North Dakota district court cases
173. BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, SERIES P-23, No. 167, CURRENT POPULATION
REPORTS: CHILD SUPPORT AND ALIMONY 1987, at 8 (1990).
174. Minnesota Report, supra note 70, at 842.
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found spousal support in 7.09% of 155 cases (11 cases). That included
nine instances of short-term support, ranging from six weeks to five
years after marriages of four to twenty-six years duration, and only two
instances of permanent support.
While spousal support has been available for husbands as well as
wives as a matter of North Dakota law since 1911, it remains identified as
a woman's benefit. All 11 recipients of spousal support identified in
155 district court divorce files were women. The absence of income and
property information makes it impossible to identify potentially entitled
men, but the fact that there were no men recipients may suggest a risk of
stereotypic failure to consider males who might need spousal support.
The purposes of spousal support have been clearly set out in North
Dakota appellate cases in recent years. A spouse disadvantaged by the
failure of a marriage is eligible for short-term support, usually labeled
rehabilitative support, for purposes of education, training, or transitional
experience to compensate for the disadvantage or lost opportunity of the
economically dependent spouse attributable to the marriage. Permanent
support is appropriate after a marriage of substantial duration when an
economically weaker spouse is not capable of full rehabilitation in the
sense of achieving economic self-sufficiency at a standard of living
comparable to that at which the former spouse left the marriage. While
the North Dakota Supreme Court prefers short-term spousal support, it
has made it equally clear that permanent support should be awarded
after a marriage of substantial duration when it is unlikely that the lesser
earning capacity of an economically weaker spouse can be rehabilitated
in the sense of making possible maintenance of a standard of living
established during the marriage. If rehabilitation in that sense cannot be
attained, then the supreme court has directed that permanent support
should be awarded so that a comparable reduction of the standard of
living is shared by the former spouses. In some circumstances, the
supreme court observes that a combination of rehabilitative and permanent spousal support is appropriate.
Trial courts exercise nearly unlimited discretion in deciding whether
or not to award spousal support in a particular case. 175 In spite of the
supreme court's clear explanations of the goals of spousal support, the
virtually unlimited discretion of trial courts makes unsurprising attorney
observations that the resolution of spousal support claims is particularly
unpredictable.1 76 Task force reports from other states often conclude
175. Trial courts are not bound, as they are with respect to conscionable property settlements, to
accept agreements between the spouses. They do, however, routinely accept such private agreements
and are directed to be more reluctant to modify spousal support provisions that were initially agreed to
rather than court-imposed.
176. Examples of attorney comments include "you tell your client, your chances of alimony
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that spousal support awards are inadequate and suggest that courts are
not realistic about both short-term costs of rehabilitation and long-term
prospects of economically dependent spouses. Income-generating property, when divided, will often be insufficient to compensate for disparate
earning capacities. Given that scenario, it is surprising that spousal
support is not awarded more frequently to provide former spouses with a
comparable standard of living after marriages of substantial duration.1 77
Unappealed divorce files typically include little or no information about
income or property distribution. Therefore, it is not possible to draw inferences about the impact on post-divorce standards of living of former
spouses to whom no spousal support has been provided.
Attorney and judge survey perceptions vary substantially about the
outcome when spousal support is awarded or modified. This perhaps reflects the uncertainty and unpredictability of spousal support decisions.
Judges are almost evenly divided on the question whether spousal support awards equalize the future standards of living of the spouses (57%
responding yes and 43% responding no). 178 There are substantial differences in attorney responses to the question whether, in deciding the size
of spousal support awards, judges are more likely to sacrifice the current
lifestyle of the husband or wife.

depend on how the judge feels this morning," and "Lack of direction in the law about the purpose of
spousal support creates problems, expense, and uncertainty. The decisions are all over the place.
There is no issue that is more unpredictable." See also AMERICAN LAW INSTITUTE, PRINCIPLES OF THE
LAW OF FAMILY DISSOLuTION: ANALYSIS AND RECOMMENDATIONS § 502 cmt. d (Tentative Draft No. 2,
1996) ("Available data suggest that the problem of inconsistency among alimony awards arises much
more in trial court decisions than in either settled cases or appellate decisions.").
177. The law school review of 155 district court cases found spousal support in 11 (7,09%) of the
cases. Included are nine instances of short-term support: $130 a month for six weeks after a
marriage of 14 years; $229 a month for one and one half years after a marriage of 6 years; $500 a
month for one and one half years after a marriage of seven years; $290 a month for two years after a
marriage of 18 years; $250 a month for two years after a marriage of 14 years; $50 a month for two
and one half years after a marriage of 4 years; $500 a month for 3 years after a marriage of 26 years;
$300 a month for five years after a marriage of 19 years; and $300 a month for five years after a
marriage of 13 years. There were two instances of permanent support: $100 a month after a
marriage of 44 years; and $456 a month after a marriage of II years. No spousal support was
awarded in 139 cases, three of which reserved jurisdiction. Seventeen of the cases in which no
spousal support was awarded dissolved marriages of more than 20 years 12 dissolved marriages of 15
to 20 years: 23 dissolved marriages of 10 to 15 years; and 87 dissolved marriages of less than 10 years.
178. Responses to Judge Survey Question IV 20.
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Table 26.
Impact on Lifestyle
AQ VII 26. In deciding the size of spousal support awards, judges are
more likely to sacrifice the current lifestyle of the:
Women Attorneys

Men Attorneys

Husband

15%

47%

Wife

67%

19%

Both Equaly

18%

34%

Attorneys and judges also disagree about whether, when courts
award or modify spousal support, there is an adverse impact on the postdivorce standard of the economically dominant spouse.
Table 27.
Impact on Economically Dominant Spouse
AQ VII 23; JQ IV 20. When courts award or modify spousal support,
the award: has an adverse impact on the post-divorce standardof living
of the economically dominant spouse.
Women

Men

Attorneys

Attorneys

Judges

Always

2%

11%

3%

Often

13%

28%

19%

Sometimes

44%

47%

49%

Total Yes

59%

86%

71%

Women

Men

Attorneys

Attorneys

Judges

Rarely

40%

12%

27%

Never

2%

2%

3%

Total No

42%

14%

30%

But attorneys and judges agree that, even when courts award or
modify spousal support, there is an adverse impact on the post-divorce
standard of living of the economically dependent spouse.
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Table 28. Impact on Economically Dependent Spouse
AQ VII 23; JQ IV 20. When courts award or modify spousal support,
the award has an adverse impact on the post-divorce standardof living
of the economically dependent spouse.
Women
Attorneys

Men
Attorneys

Judges

Always

15%

10%

3%

Often

33%

29%

35%

Sometimes

42%

44%

38%

Total Yes

90%

83%

76%

Women
Attorneys

Men
Attorneys

Judges

Rarely

11%

12%

16%

Never

0

4%

8%

Total No

11%

16%

24%

In order to determine whether spousal support is indicated in a particular case, it is crucial that judges be informed and realistic about the
prospects of self-support by an economically weaker spouse who has not
worked outside the home during the marriage or who has worked in a
secondary capacity in deference to family responsibilities or career priorities of the economically dominant spouse. Realism is particularly necessary when projecting the future prospects of women whose earning capacities are limited by age, years spent out of the paid labor force, and
limitations of job markets in a rural economy. Men attorneys are more
confident than women attorneys, but less confident than judges, that judges
have a realistic understanding of the likely future earnings of a homemaker who has been out of the labor force for a long period of time.
Table 29. Homemaker Future Earnings
AQ VII 19; JQ IV 17. Judges have a realistic understanding of the
likely future earnings of a homemaker who has been out of the labor
force for a long period of time.
Women
Attorneys

Men
Attorneys

Judges

Always

2%

9%

15%

Often

18%

31%

53%

Sometimes

37%

38%

30%

Total Yes

57%

78%

98%

Women
Attorneys

Men
Attorneys

Judges

Rarely

38%

17%

3%

Never

6%

5%

0

Total No

44%

22%

3%
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Table 30.
Likelihood of Self Support
AQ VII 20; JQ IV 18. Judges have a realistic understanding of the
likelihood of the economically dependent spouse being able to support
him/herself through appropriateemployment.
Women
Attorneys

Men
Attorneys

Judges

Always

0

8%

15%

Often

22%

34%

54%

Sometimes

34%

41%

32%

Total Yes

56%

83%

101%

Women
Attorneys

Men
Attorneys

Judges

Rarely

39%

16%

0

Never

5%'

2%

0

TotalNo

44%

18%

0

There are similar variations in responses to the question whether
judges have a realistic understanding of the likelihood of the economically weaker spouse being able to support himself or herself through
appropriate employment and in responses to the question whether
limited duration support awards are sufficient to allow the economically
weaker spouse to obtain education and/or retraining.
Table 31.
Education or Retraining
AQ VII 21; JQ IV 19. Limited duration support awards are sufficient to
allow the economically-dependent spouse to obtain education and/or
retraining.
Women
Attorneys

Men
Attorneys

Judges

Always

2%

4%

0

Rarely

39%

Often

12%

32%

28%

Never

Sometimes

46%

44%

55%

Total Yes

60%

80%

83%

Total No

Women
Attorneys

Men
Attorneys

Judges

18%

15%

2%

3%

3%

41%

21%

18%

1
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Participants at public meetings voiced concerns about adequate representation, concerns that were often expressed as allegations of systemic
unfairness. The Commission recognizes and deplores acute problems of
court access for indigent men and women, problems increased by recent
reductions of legal aid funding. It addresses here, however, a problem to
which judges can effectively respond in appropriate circumstances:
when the parties to a divorce are not without resources, but one spouse
has no way to reach them unless awarded temporary attorney fees.
The power structure within a marriage often favors the spouse with
the greater ability to earn money. Unless trial courts order adequate
attorney fees pendente lite in appropriate cases, this disparity of power
continues throughout the divorce process.
Waiting until the end of the divorce process to award attorneys fees
means that the economically dependent spouse must find an attorney
who will agree to work without a retainer and to advance costs for
experts and discovery. Because few attorneys are willing or financially
able to do so, the economically dependent spouse frequently faces significant problems with access to representation. Eighty-one percent of women attorneys and 48% of men attorneys agreed that temporary attorney
fees are rarely or never sufficient.
Table 32.
Sufficiency of Temporary Attorney Fees
AQ VI 4. In divorce proceedings, orders for temporary attorney'sfees
and litigation expenses are sufficient to allow the economically dependent spouse to pursue litigation.

I

Women

Men

Women

Attorneys

Attorneys

Attorneys

Attorneys

Always

3%

7%

Rarely

50%

36%

Often

4%

17%

Never

31%

12%

Sometimes

12%

27%

Total Yes

19%

51%

Total NO

81%

48%

Men

There were no temporary attorney fee awards in the 155 files in the
law school review. The majority of judges report awarding temporary
attorney fees in less than one third of their cases.
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Judges may believe that fiscal disparities can be adequately addressed by attorney fees awarded in final judgments, but 77% of women
attorneys and 48% of men attorneys believe that these awards are rarely
or never adequate.
Table 33.
Adequacy of Final Attorney Fees
AQ VI 5. When awards for temporary attorney's fees and litigation
expenses are insufficient in divorce proceedings, courts grant such
expenses in adequate amounts in the final judgment.
Women
Attorneys

Men
Attorneys

Always

1%

7%

Often

6%

13%

Sometimes

16%

33%

Total Yes

23%

53%

Women
Attorneys

Men
Attorneys

Rarely

60%

37%

Never

17%

11%

Total No

77%

48%

An adequate award of attorney fees pendente lite can expedite the
settlement process. It signals to the parties that the court intends to level
the playing field so that proper discovery can be conducted. In one
focus group discussion, an attorney reported that a settlement was
achieved immediately after a generous award of attorney fees pendente
lite to the economically dependent spouse. The case involved significant
marital assets and it was felt that briefing and presentation of evidence
were instrumental in obtaining attorney fees pendente lite. Concern was
expressed that in cases where there are fewer assets but a disparity in
economic power it may not be economically feasible for the attorney
representing the economically dependent spouse to put on such a powerful case for attorney fees, but that courts should nevertheless recognize
the need in appropriate cases and order appropriate and reasonable
attorney fees at the outset. Awards of attorney fees pendente lite on a
routine basis might well have the effect of encouraging settlement
because the power between the parties would be more evenly distributed.
F.

CONCLUSIONS

The Domestic Law Committee identified no instances of gender bias
in North Dakota legal doctrines. However, responses to the Commission
do raise concerns that some gender neutral domestic law doctrines may
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be misperceived as biased. The Commission concludes that some reported perceptions of gender bias arise from misunderstandings of gender
neutral legal doctrine and that the bench and bar should make greater
efforts to help persons understand the law that governs resolution of
their domestic disputes. The Committee examined the mistaken characterization of perceived differential gender impacts incident to the recognition of primary caretaking in determining the best interests of children,
the recognition of domestic violence as damaging children even when
they are not the objects of the violence, and the effort to assure adequate
and consistent levels of child support. Misperception of bias in the disparate impact associated with such neutral doctrines is a problem because
any such misperception undermines the credibility and acceptability of
the legal system. Some misperceptions can be corrected by developing
relevant data, such as by establishing that mothers are not awarded custody in 90% of all cases and that a substantial proportion of custody
dispositions are reached by parental agreement. An educational rather
than simply informational response is required to address other common
misperceptions.
The Committee also found concerns about uniform gender neutrality of custody evaluators, about uniform gender neutral application of
child support guidelines, about realistic understanding of economic consequences of divorce, about consistency and predictability of property
distribution and spousal support decisions, and about realistic judicial
responses to the need for temporary attorney fees.
Perceptions that application of legal doctrine is gender biased
against men or women are not subject to verification and therefore cannot be characterized as mistaken or correct. These include such reported
perceptions as that fathers who seek custody and mothers who work outside their homes are not fairly evaluated and that extramarital conduct
and alcohol or drug abuse are weighed more heavily against females or
males. There is no way to monitor such perceptions because the concerns are not with result but rather with how that result was reached.
However, the fact that a significant number of persons responding to the
Commission perceive gender bias in the application of particular doctrines makes it imperative that the judicial system make continuing
efforts to avoid the risk of unintentional or suspected bias. That judges
on the whole do not report sharing these concerns suggests a possibility
of a judicial insensitivity to matters perceived by others as suspect.
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VI. DOMESTIC VIOLENCE
A.

INTRODUCTION

Domestic violence is defined by North Dakota law as including
"physical harm, bodily injury, sexual activity compelled by physical
force, assault, or the infliction of fear of imminent physical harm, bodily
injury, sexual activity compelled by physical force, or assault, not
committed in self-defense, on the complaining family or household
members."1 7 9 North Dakota courts address domestic violence in
proceedings for domestic violence protection orders, 18 0 in various
criminal prosecutions,l 8 1 and as a particularly significant factor to be
considered in custody disputes.18 2
Domestic violence is a complex social problem with' no simple
solutions. The Commission heard considerable testimony in its public
hearings from domestic violence advocates and victims. Much of that
testimony was positive. Advocates in several locales praised the understanding of domestic violence by judges and law enforcement personnel
and the appropriate disposition of cases without evidence of gender bias.
Such positive reports contrast with findings from earlier state task
forces,1 83 and may be attributable to concerted efforts in recent years by
the courts, the bar, and the domestic violence advocacy community to
improve the administration of justice for domestic violence victims.
However, other public hearing testimony, survey responses, and focus group and margin comments identify concerns with respect to victim
blaming and trivialization, credibility, criminal assault proceedings, and
protection order proceedings.
North Dakota domestic violence laws provide civil and criminal
avenues into the judicial process. North Dakota Century Code section
14-07.1-03 allows a victim of domestic abuse to obtain a civil ex parte
order (an order without a hearing based upon the affidavit of one party).
The ex parte order may provide relief to a victim who is in immediate
and present danger of abuse. The relief may include removal of the
alleged perpetrator from the residence, temporary custody of the children to the petitioner, and a temporary restraining order.184 While this
179. N.D. CENT. CODE § 14-07.1-01(2) (Supp. 1995).

180. Id. (setting forth the procedures for the issuance of protection orders); § 14-07.1-03 (Supp.
1995) (providing procedures for the issuance of temporary protections orders).
181. E.g., § 12.1-17-01(l) (Supp. 1995) (setting forth the elements for the crime.of simple
assault).
182. § 14-09-06.2(1)(j) (Supp. 1995) (stating that the rebuttable presumption against awarding
custody to a perpetrator of domestic violence can only be rebutted by clear and convincing evidence).
See supra Part V.B.3 (discussing domestic violence as a factor in child custody disputes).
183. See, e.g., Minnesota Report, supra note 70, at 871; MASSACHUsETrs REPORT, supra note 20, at
81.
184. N.D. CENT. CODE § 14-07.1-03(2).
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order provides for immediate relief, a hearing is required no later than
fourteen days from the date of issuance.1 8 5 At the hearing, the judge has
the opportunity to hear from both the alleged abuser and the alleged
victim. The judge may then issue a protection order.18 6 Violation of a
protection order is a Class A misdemeanor criminal offense; a second or
subsequent violation is a Class C felony.' 8 7 Violation of a protection
order also constitutes contempt of court. 188
The city or state's attorney decides whether to bring charges if a
domestic abuse report is forwarded by law enforcement or by protective
agencies such as the local shelter. Charges may be brought on varying
degrees of assault and many other crimes which may be considered in
domestic abuse cases, some of which are terrorizing,1 89 stalking,1 90 and
menacing.191 Although the victim ordinarily has a voice in the decision
whether or not to prosecute, the prosecutor assigned to the case ultimately decides the issue with or without the victim's consent.
The procedure for the arrest of a perpetrator of domestic assault
may differ from the normal arrest procedure.1 92 The statute mandates
that the law enforcement officer make an arrest if there is probable cause
to believe domestic violence has occurred. 19 3 The officer shall presume
an arrest is an appropriate response.194 A person arrested for domestic
violence must remain jailed until an appearance before a judge for a
bond hearing.1 95
The North Dakota Supreme Court has provided by rule for certification of domestic violence advocates. Advocates may assist petitioners
in completing forms for judicial proceedings, sit with the petitioners
during proceedings, and make written or oral statements to the court at
the judge's discretion.1 96 Advocates, although not law trained, have
received training in protection order proceedings and may be essential to
those petitioners who would otherwise appear without any assistance,
especially in light of recent legal aid funding shortages. The advocate's
185. § 14-07.1-03(4).
186. § 14-07.1-02.
187. § 14-07.1-06.
188. Id.
189. E.g., § 12.1-17-01 (Supp. 1995) (setting forth the elements for the crime of simple assault); §
12.1-17-01.1 (1985) (setting forth the elements for the crime of assault); § 12.1-17-02 (1985) (setting
forth the elements for the crime of aggravated assault).
190. § 12.1-17-07.1.
191. § 12.1-17-05 (1985).
192. § 14-07.1-10 (setting forth general procedures for arresting a perpetrator of domestic violence); § 14-07.1-11 (detailing the procedures for arresting a perpetrator of domestic violence without
a warrant).
193. § 14-07.1-10(1).
194. Id.
195. § 14-07.1-10(3).
196. N.D. ADMIN. CODE § 34 (1992).
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presence can be vital to victims of domestic abuse who do not believe
they can stand up to the perpetrator in court. Court proceedings may be
the first time they have had contact with the judicial system; they often
need help and support.
Domestic violence filings have increased in recent years, from 479
in 1992 to 620 in 1993 to 720 in 1994.197 Case filings do not reflect all
incidents reported to law enforcement or domestic violence centers, since
the victim may choose not to seek judicial relief. North Dakota reported
6,767 incidents of domestic violence in 1995, an increase of 11% over
1994.198 Law enforcement involvement in the form of response to calls
and arrest rates also went up. 199 The number of protection orders
granted rose by 14% in 1995; weapon use was up 9% from 1994; and
the number of cases in which a history of adult abuse was documented
rose by 38%.200
B.

INCREASED UNDERSTANDING AND SENSITIVITY

Many comments praised the courts for sensitive handling of domestic violence cases. The executive director of the North Dakota Counsel
on Abused Womens Services wrote:
On the positive side, we have recorded a number of instances in
which judges have intervened to rebuke attorneys who were
engaging in victim blaming or disrespectful behavior. This has
a tremendous positive impact on very vulnerable people
seeking protection from the court, and we are heartened that we
are seeing more of this equalizing of the parties happening,
even if it means a judge intervenes. We know that he or she
never does so lightly. 20 1
Another advocate wrote: "Overall our experiences have been very
positive. In one advocate's words, 'gender bias has never crossed my
mind.' The judges we work with show respect to our clients." 20 2
197. STATE COURT ADMINISTRATOR, NORTH DAKOTA COURT ANNUAL REPORT 11 (1994).
198. COUNCIL ON ABUSED WOMEN's SERVICES, NoRTH DAKOTA STATE HEALTH DEPARTMENT, FACTS
ABOUT DOMESTIC VIOLENCE IN NORTH DAKOTA (1995) [hereinafter 1995 FACTS ABOUT DOMESTIC
VIOLENCE]; COUNCIL ON ABUSED WOMEN'S SERVICES, NORTH DAKOTA STATE HEALTH DEPARTMENT, FACTS
ABOUT DOMESTIC VIOLENCE IN NORTH DAKOTA (1994)

[hereinafter 1994 FACTS ABOUT DOMESTIC
VIOLENCE]. In both 1994 and 1995, 95% of the victims were women. 1995 FACTS ABOUT DOMESTIC
VIOLENCE, supra; 1994 FACTS ABOUT DOMESTIC VIOLENCE, supra.
199. 1995 FACTS ABOUT DOMESTIC VIOLENCE, supra note 198; 1994 FACTS ABOUT DOMESTIC
VIOLENCE, supra note 198.
200. 1995 FACTS ABOUT DOMESTIC VIOLENCE, supra note 198; 1994 FACTS ABOUT DOMESTIC
VIOLENCE, supra note 198.
201. Letter from Bonnie Palecek, Executive Director, North Dakota Counsel on Abused
Women's Services/Coalition Against Sexual Assault in North Dakota, to the members of the North
Dakota Commission on Gender Fairness in the Courts (Sept. 21, 1995) (on file with the NORTH DAKOTA
LAW REVIEW).

202. Letter from Jean Thielman, Director, Abused Resource Network (Oct. 17, 1995) (on file
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Some encouraging comments came from advocates who have been
active in the field for a number of years and report improvement and
elimination of stereotyped behaviors in the courts. An example of one
such comment is:
I have been with the center for over 11 years and have
seen a number of positive changes in the court system in that
time. There was a time, not too long ago, where I believe there
was more gender bias in the courts in [our] county.
Other comments identified specific improvements in courtroom
proceedings:
Past failure to follow the rules of evidence in protection
order proceedings resulted in the revictimizing of domestic
violence petitioners. Judges are now more formal about
following the rules, which protect the petitioner.
Some judges have specifically instructed perpetrators not
to look at or talk to victims during court proceedings when the
perpetrator was attempting to intimidate the victim with either
looks or words.
Some judges have done an excellent job of not allowing
opposing attorneys to revictimize victims who are testifying,
such as by refusing to allow irrelevant testimony.
Judges are assessing fees on personal injury crimes to be
paid to the community violence intervention center.
Jail time ordered and served for domestic- violence crimes
[in our area] went up from 1993 to 1994.
The sheriff's department does an excellent job of service
of protection orders. The safety of the victim is primary and
protection orders are served quickly.
The person
metal detector at
victims, such as
clients when he
purposes.

who monitors individuals going through the
the courthouse has shown a great sensitivity to
by asking a staff member if it was hard for
has to go through their purses for security

On a cautionary note, one advocate commented: "I do not believe
there is overt gender bias but I do believe there is still subtle bias or we
would not be seeing the kinds of things I have described."

with the

NORTH DAKOTA LAW REVIEW).

1208

NORTH DAKOTA LAW REVIEW

C.

[VOL. 72:1113.

CONCERNS COMMON TO CRIMINAL AND CIVIL PROCEEDINGS

Victim blaming, trivialization, and stereotyped views of credibility
are issues common to criminal and civil domestic violence proceedings.
Though some in the criminal justice community find these terms to be
inappropriately used "buzzwords," they remain useful concepts in
studying the nature of biased behaviors toward victims.
1.

Victim Blaming

Victim blaming may be more accurately described as misplaced
emphasis on the victim's actions. Victim blaming places the responsibility on the victim for the predicament. As described by one advocate:
it is still very common for women to be given more
responsibility than men for making sure the protection order is honored, or that the custody or visitation
conditions are met.... The perception 'she is as sick
as he is' persists, and stories abound as to how often
victims 'break' orders.
Survey responses and public meetings included a number of
comments on victim blaming, such as:
A comment that blames the victim is very damaging to a
victim who probably already is blaming herself even though
she bears no responsibility for the assault.
A victim with visible bruises appeared in court seeking a
protection order and the judge told her, "you're taking away
the three most important things in his life: his home, children,
and wife. Are you sure you want to do this?"
I've heard disparaging comments by court personnel on
verdicts or hung juries on sexual assault cases. I also heard a
judge yelling at clients, accusing the client of "trying to pull
one over on the system." This victim blaming behavior is
appalling.
I heard of an incident where, after the wife sought an
order and was granted relief, the judge looked at her and said,
"Someday you will realize this is all your fault."
Women are often held accountable for the behavior of the
abuser, for example, why did you do or not do something, why
did you provoke the abuser?
Recently heard from a judge: "If you go back one more
time I'll hit you myself." This would not be said to a male.
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Though it may have been intended in a fatherly way, this
comment, made in court with the perpetrator sitting there, is
really empowering to the perpetrator.
2.

Trivialization

Trivialization refers to lack of respect for victim concerns. It occurs
when issues of domestic violence are not taken seriously by the justice
system. One advocate stated:
We believe that is true in large part because [domestic
violence and sexual assault] are predominantly crimes against
women. As a society, we don't seem to have come very far
from an innate belief that women "ask for it," "deserve it," or
"are too stupid to escape from it."
Comments on trivialization included the following:
I was in court one day with a woman who was getting an
order .for protection. After the testimony, the judge issued the
order . . . and said, "That should give you enough time to file

for a divorce, I wonder if you will." The judge's voice inflection in saying it made it seem as if he believed this whole
ordeal had been a waste of the court's time. Victims already
feel intimated by the court process; they do not need to be
made to'feel like they are wasting the court's time.
A victim: There is a problem with how the system responds to charges of abuse. Law enforcement and the state's
attorney's office don't respond. They call it "a family
dispute."
My client's husband was a police officer who threatened
her. When divorced he was put under a one-year restraining
order preventing his coming within so many feet of her. He
violated this repeatedly with anonymous letters, phone calls,
stalking type behavior. Back in court, the judge told the
female client "not to be so sensitive, you can be held in contempt of court too if you push this too far." The client, of
course, was completely disgusted with the judicial system.
A male attorney: Most male judges minimize domestic
abuse.
Abused persons come into the system with varying degrees of
emotional trauma. A prevalent problem is that victims believe they
aren't worth the time and trouble these professional people are expending on them, and this belief is due, to a large degree, to having been put
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down and abused in their home situations. When judges say things like
the comments reported above, they reinforce the feeling that the victim is
"wasting everyone's time." The inherent danger in reinforcing this
belief is that, should the victims drop the proceeding and be abused
again, they simply won't re-enter the system and will choose to suffer in
silence. It is critical that the door remain open and that judicial system
personnel avoid being judgmental when a victim seemingly fails to take
appropriate action. In the words of a veteran prosecutor:
People who work with domestic violence have to understand that many of the clients will be repeat in nature and we
must welcome them back into the system even if they drop out
time and time again. Is this frustrating? Of course. Is this
time consuming? Of course. Is it our job as prosecutors,
advocates and judges? Yes. Do we save lives? Yes.
Victim blaming and trivialization are not unique to North Dakota.
After a review of fifteen other studies, the Idaho Task Force noted that:
[a]ll of the reports seem to find that domestic violence is too
often treated as trivial and unimportant and that many times the
female victim is blamed for her predicament. The reports seem
to indicate that most gender bias in domestic violence cases is
by reason of indifference and ignorance rather than intentional
bias. 2 03
The judges who blame or trivialize victims may be very few in
number. However, the Commission emphasizes the need for ongoing
education and training so that all courtrooms are free of victim blaming
and trivializing behaviors.
3. Credibility
Female victims may face proof problems where there is no evidence
of physical abuse, such as in cases of threats of physical abuse and
mental or emotional abuse. Attorneys and judges agree that protection
orders are granted without evidence of physical abuse, though there is
some variation about perceived frequency.

203. FAm_'uss
IDAHO REPORT].

AND EQUALrry CoMMrr'EE, SUPREME COURT OF IDAHO, REPORT

1.(1992) [hereinafter

1996]
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Table 34.
Without Evidence of Physical Abuse
AQ VIII 12; JQ V 17. Judges grant protection orders when petitioners
are in fear of serious bodily harm without requiring evidence of physical
abuse.
Women
Attorneys

Men
Attorneys

Judges

Always

14%

22%

52%

Often

37%

48%

30%

Sometimes

41%

23%

13%

Total Yes

92%

93%

95%

Women
Attorneys

Men
Attorneys

Judges

Rarely

2%

7%

2%

Never

6%

1%

2%

Total No

8%

8%

4%

One attorney put it this way:
It is easier to get the judge's attention if I can show actual
physical abuse. Where abuse is mental, it is hard to get the
judge to take it seriously even though mental abuse takes a far
greater toll on the client. It is like a soft tissue injury. It is a
proof problem.
The Commission also heard reports of individual judges who require a
showing of physical injury in domestic violence cases.
The Commission notes that men also may experience credibility
problems as witnesses and victims. The Commission heard several angry
comments from men that their side of the story was not believed, while
the woman's story was accepted without question. Public hearing comments included:
I was accused of harassing a girl and was charged with
stalking. She was the one who did a lot of weird harassing
things to me. My complaints to the police about her behavior
weren't given the weight that a female complainant would get.
The abused adult center, the police, and the judge all listen
to the woman. My girlfriend doesn't have to bring witnesses or
show police reports to "prove" her case.
Several survey comments referred to male victims as having less
credibility:
A male victim has a more difficult time obtaining a
protection order (viewed as less credible).
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Any physical violence by a male is per se domestic
violence, but physical violence by a female is always self
defense.
The male is seldom believed.
As the Commission previously noted,20 4 the North Dakota Supreme
Court requires that trial courts make independent and specific findings
of violence when that issue is raised in a custody case. The extension of
the requirement to other domestic violence proceedings might help
address credibility issues more clearly. However, the Commission, like
the North Dakota Supreme Court, finds no reason to trust fact finding by
trial courts less in domestic violence cases than in other cases. 20 5
D.

CRIMINAL PROCEEDINGS

1. Attitudes of Law Enforcement Personnel, Prosecutors and
Judges
Attorneys were asked whether the attitudes of law enforcement
personnel, prosecutors, and judges discourage victim cooperation in
domestic violence cases. In general, attorneys responded that attitudes
did not discourage cooperation, although there were minority perceptions that the attitudes of law enforcement may discourage victims.
Women attorneys were more likely than male attorneys to respond that
judicial attitudes might discourage victim cooperation.
Table 35.
Law Enforcement Attitude
AQ VIII 25. The attitudes of law enforcement personnel discourage
victim cooperation in domestic assault cases.
Women •
Attorneys
Always

Alway
0

Men
Attorneys
I

8%

Women
Attorneys
RrelyAttorneys
Rarely
57%
Never

0

19%

Total No

57%

60%

Often

9%

9%

Sometimes

35%

24%

Total Yes

44%

41%

204. See supra Part V (discussing domestic law issues).
205. Id.

Men
___

41%
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Table 36.
Prosecutor's Attitude
AQ VIII 26. The attitude of prosecutors discourages victim cooperation
in domestic assault cases.
Women
Attorneys

Men
Attorneys

Always

0

8%

Often

4%

3%

Sometimes

21%

14%

Total Yes

25%

25%

Women
Attorneys

Men
Attorneys

Rarely

63%

51%

Never

13%

24%

Total No

76%

75%

Table 37.
Judicial Attitude
AQ VIII 27. The attitudes of 'udges discourage victim cooperation in
domestic assault cases.
Women
Attorneys

Men
Attorneys,

Women
Attorneys

MenAttorneys

Always

4%

9%

Rarely

50%

49%

Often

21%

3%

Never

8%

26%

Sometimes

17%

13%

Total Yes

42%

25%

Total No

58%

75%

The Commission heard testimony suggesting occasional instances
of reprehensible conduct and judicial failure to intervene. The supreme
court has clearly stated that gender biased behavior by attorneys and
failure to intervene by judges are unacceptable. 20 6
2. Dismissal of Charges
At the heart of criminal enforcement of domestic violence complaints is the phenomenon of discretionary dismissal by the prosecutor,
before the charge can be determined on the merits either by guilty plea
or by trial.
206. See supra notes 84-91 and accompanying text (discussing North Dakota Supreme Court
recognition of judge's duty to intervene when observing gender-biased conduct by attorneys).
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The Commission received several survey comments on dismissals:
. Ninety percent of domestic cases dismissed in our office
are because of victims refusal to cooperate after the incident.
Male and female alike.
Recantation of testimony by victims is an ongoing
problem.
Our jurisdiction was unjustly accused of failing to
prosecute rape cases. The criticism did not address the fact that
you can't prosecute an allegation without enough evidence to
make a case.
Some city and state's attorneys are looking at stricter policies in
their offices regarding the dismissal of domestic violence cases when the
victim requests dismissal. As prosecutors learn more about the dynamics
of victimization in family violence, they understand that often a request
for dismissal from a victim is a reflection of fear rather than a reflection
of the victim's understanding of the merits of the case. However, if a
prosecutor does forge ahead in a criminal prosecution without the
victim's full cooperation, that prosecutor will need collateral evidence
such as officer testimony, 911 tapes, pictures, and medical records. Most
prosecutors would agree that the lack of victim cooperation and recantation of testimony are two of the biggest stumbling blocks they face in
the prosecution of domestic violence criminal cases. It is essential that
prosecutors be adequately trained in victimization issues to understand
this problem and not be frustrated by it. The Commission notes that
state's attorneys receive training about evidentiary tools that are available
to allow prosecutions to proceed without victim cooperation. These
evidentiary tools include use of polaroid cameras and hand-held dictaphones to make a contemporaneous record. Continuation of these
training programs is essential.
E.

PROTECTION ORDER PROCEEDINGS

1. Access to Court
a. Representation
Domestic violence advocates noted victims' relative lack of legal
representation. Victims often need legal services beyond the limited
assistance provided by domestic violence advocates. An advocate commented that:
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There is a great disparity between men and women in
terms of their access to justice. In most cases, battered women
are not financially able to buy the same access to the courts as
the men who batter them .... Cuts in legal assistance terrify us,
because in many cases, legal aid attorneys are the only
attorneys available.
Another advocate referred to the "pro bono wasteland of our
county" due to the difficulty of getting legal services for victims. Other
comments noted that men may also have difficulties in obtaining access
to representation:
A male respondent most likely appears without counsel
due to lack of financial resources.
Female petitioners, without cost to them, are assisted in
obtaining protection orders. Ex parte orders are routinely
granted by judges. Male petitioners must hire attorneys for an
ex parte order.
b. Screening
A number of men attorney survey respondents protested that
protection orders are too easily obtained, "like candy at a parade."
Other attorney comments cite misuses of protection order proceedings,
such as for use in custody proceedings, as an alternative to initiating a
divorce, or to gain advantage in an ongoing divorce.
Attorneys and judges agree that protection order proceedings are
used for purposes other than their intended purpose under the statute.
Table 38.
Purposes Other Than Stated
AQ VIII 13. Protection orders are used for purposes other than those
stated inthe statute.
Women
Attorneys

Men
Attorneys

Always

2%

10%

Often

17%

28%

Sometimes

54%

42%

Total Yes
_ __ _ _

73%
_ _ _ _ _

~~I_

80%
_

Women
Attorneys

Men
Attorneys

Rarely

17%

15%

Never

10%

5%

Total No
_

27%
_

_

20%
_

_

_

_
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Sixty-two percent of the judges responding to the survey reported that
they had presided over an adult abuse proceeding when a protection
order has been used for a purpose other than that stated in the statute.207
Some attorneys have commented that misuse is facilitated by the
failure of advocates to screen petitioners.
I have some concerns about domestic violence advocates.
They have made a decision not to screen victims. In essence,
the victim is a pro se litigant and the advocate is only facilitating her. Judges usually don't question the petition. Advocates
think it is up to the judge to sift through the allegations.
I have no great problem with advocates, but [AR 34]
allows advocates to go into court and this places an obligation
on advocates to screen the same as a lawyer would. Otherwise
there can be and is subornation of perjury .... Advocates can't
stick their necks in the sand regarding untruthful allegations by
the victim.
Advocates respond, "you can't be judgmental in the access process.
It is an access issue. Judges should not just rubber-stamp applications."
2. Mutual Protection Orders
In the absence of an independent procedure and support for each
order, mutual protection orders are disfavored because they are a form
of victim blaming that suggests the person against whom the need for a
protection order has been established is not wholly responsible for his or
her conduct. Inappropriate issuance of mutual orders may also confuse
the enforcement process.
State law authorizes issuance of dual protection orders if each party
has commenced an action by verified application and, after a hearing,
the court makes specific written findings that both parties committed acts
of domestic violence and that neither acted in self-defense. 20 8 However,
many attorneys responding to the survey indicated that judges sometimes do issue mutual protection orders when only one party has petitioned for the order. Forty-four percent of judges indicated that they
would like to have the option to grant mutual orders.

207. Responses to Judge Survey Question V 18.
208. N.D. CENT. CODE § 14-07.1-02(5) (Supp. 1995).
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Table 39.
Mutual Orders Issued
AQ VIII 6. Mutual protection orders are ordered even when only one
nartv had Detitioned for the order.
Women
Attorneys

Men
Attorneys

Always

5%

8%

Often

18%

12%

Sometimes

48%

36%

N

Total Yes

71%

56%

Total No

Women
Attorneys

Men
Attorneys

Rarely

25%

26%

Never

5%

18%

30%

44%

Table 40.
Desire to Issue Mutual Protection Orders
JQ V 9. I would like to grant mutual protection orders when only one
party has petitionedfor the order.
Always
2%
Rarely
23%
Often

14%

Sometimes

28%

Total Yes

44%

Never

33%

Total No

56%

I

This problem most often occurs because a pro se respondent has
not understood that filing a petition is a necessary precondition for a
protection order. In addition to urging the judiciary to reemphasize to
the bar and explain to pro se parties that dual protection orders will not
be issued without cross petitions, the Commission recommends that
temporary protection orders issued to respondents make clear that
mutual orders cannot be issued unless the respondent files a petition.
F. CONCLUSIONS
Courts in some areas are doing a good job of handling domestic
violence cases without stereotyped attitudes or behaviors. Victim blaming and trivialization remain a problem, as do attitudes regarding credibility. The dismissal rate for criminal charges could be lessened in some
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locations by more extensive use of evidentiary tools, so that the prosecution is not dependent on victim testimony. Access to representation
remains a problem for victims needing services beyond what can be
provided by domestic violence advocates and for respondents in protection order proceedings. The practice of granting mutual protection
orders contrary to the statute persists in some areas.
VII. CRIMINAL LAW
A.

INTRODUCTION

The Criminal Law Committee examined pretrial, trial, and post-trial
procedures. 20 9 Some bar members expressed skepticism about the need
for such a study. Others indicated that there is gender bias in North
Dakota criminal proceedings. The Committee, attempting to identify
perceptions or risks of gender bias raised by survey and focus group
responses, focused on sexual offenses by acquaintances, treatment of
victim witnesses, and sentencing in criminal cases.
Survey responses and comments indicate attorneys believe that
generally judges regulate courtroom proceedings appropriately and
exercise appropriate control over biased behaviors in criminal proceedings. Nevertheless, there are concerns about the protection of victim
witnesses. There are also concerns that cases of sexual assault by an
acquaintance might be handled differently than other sexual assault
cases and about possible gender-based disparities in sentencing. The
Commission heard comments and received survey results reporting
perceptions that women defendants receive lighter sentences than do
men for similar crimes, but that defendants (mostly men) convicted of
assault in cases of domestic violence receive lighter sentences than do
defendants convicted of other assaults.
This section is based primarily on perception data. It was hampered
by lack of accessible system-wide data. The concerns identified here
should be reexamined when data are available. Assessment of the data
will be complex because handling criminal cases and sentencing those
convicted of crime involve consideration of many factors.

209. Resources did not permit study of incarceration practices for women and men. The Committee recommends that such a study be done. The North Dakota Supreme Court addressed the issue
of gender bias in incarceration in Little v. Graff, 507 N.W.2d 55, 60 (N.D. 1993). The court held that
the warden of the state penitentiary cannot categorically exclude all women from the Missouri River
Correctional Center (a work and treatment center formerly known as "the state farm") in view of the
statute which authorizes sentencing judges to place women there. Id.

1996]
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CASES INVOLVING SEXUAL OFFENSES BY ACQUAINTANCES

The Commission believes that North Dakota is moving toward a
better understanding of the dynamics of sexual assault and victimization
issues. Traditional attitudes remain, however, in the form of assumptions
that sexual assault is a crime of passion and that women as a group are
seductive and misleading so men are not quite at fault for losing control
in the confusion of sexual signals. Many of the "tried but untrue"
beliefs surface specifically in what is known as "acquaintance" sexual
assaults, which in both the child and adult populations are the majority
of sexual offenses. North Dakota is not unique in this regard. Commentator Lynn Hecht Schafran observes that "gender bias task forces
[have] reported that, although there is evidence that courts are treating
stranger rape with greater seriousness and sensitivity than in the past,
non-stranger rape continues to be minimized and trivialized." 2 10
The Commission considered perceptions that charging, bail, and
sentencing practices in cases alleging sexual offenses by acquaintances

are treated less seriously than other cases alleging sexual assaults.
1. Charging
Seventy-seven percent of women attorneys, 64% of men attorneys,
and 62% of judges responding to the survey agree that prosecutors are
less likely to pursue a sexual assault when the alleged offender is the
husband. Even larger majorities of attorneys and judges agree that
prosecutors are less likely to proceed on charges of rape by an acquaintance. Tables 41 and 42 reflect these findings.
Table 41.
Reluctance in Prosecuting Husbands
AQ IX 24; JQ VI 24. When a husband is the alleged offender, prosecutors are less likely to pursue a sexual assault.
Women
Men
Judges
Attorneys Attorneys

Women
Men
Judges
Attorneys Attorneys

Always

14%

9%

0

Rardy

17%

22%

21%

Often

35%

22%

24%

Rarey

7%

14%

18%

Sometimes

28%

33%

38%

Total Yes

77%

64%

62%

24%

36%

39%

Total No

210. Lynn Hecht Schafran, Writing and ReadingAbout Rape: A Primer, 66 ST. JOHN'S L. REV.
979, 1029-30 (1993).
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Table 42.
Reluctance in Prosecuting Acquaintances
AQ IX 31; JQ VI 31. Prosecutors are less likely to proceed on "date"
or "acquaintance" rape charges.
Women
Attorneys

Men
Attorneys

Judges

Always

12%

7%

0

Often

31%

25%

24%

Sometimes

46%

38%

61%

Total Yes

89%

70%

85%

Women
Attorneys

Men
Attorneys

Judges

Rarely

8%

25%

9%

Never

4%

5%

6%

Total No

12%

30%

15%

2. Sentencing
Judges are about evenly divided in their perceptions of whether
sexual assault offenders receive a shorter sentence when there has been a
prior relationship with the victim. Attorneys register more substantial
belief that shorter sentences are handed down in the acquaintance
situation.
Table 43.
Sentences for Acquaintance Assault
AQ IX 28; JQ VI 28. The sentence received by sexual assault offenders
is shorter when the offender and victim have a prior relationship.
Women
Attorneys

Men
Attorneys

Judges

Always

13%

7%

0

Often

30%

24%

8%

Sometimes

44%

42%

43%___

Total Yes

87%

73%

51%

C.

Women
Attorneys

Men
Attorneys

Judges

Rarely

13%

20%

30%

Never

0

7%

19%

27%

49%

Total No

_

13%

T

COURTROOM TREATMENT OF VICTIM WITNESSES

Attorneys and judges agree that judges intervene to protect
complaining witnesses in situations in which they are exposed to
improper questioning.
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Table 44. Judges Protect Witnesses
AQ IX 29; JQ VI 29. Judges exercise appropriatecontrol during trial
proceedings to protect the complaining witness from improper questioning.
Women
Attorneys

Men
Attorneys

Judges

Women
Attorneys

Men
Attorneys

Judges

Always

8%

28%

59%

Rarely

20%

4%

0

Often

32%

43%

32%

Never

4%

2%

0

Sometimes

36%

23%

10%

Total Yes

76%

94%

101%

Total No

24%

6%

0

An attorney commented:
I was defending a gross sexual imposition case several
years ago. Prosecutor asked female witness what she did for a
living and she replied, I am not working, I am on AFDC. In
chambers the judge cautioned the prosecutor not to make
references to AFDC or welfare. A male witness would not have
been asked these questions. The prosecutor persisted and the
defense got a mistrial by the judge who intervened on the
judge's own.
However, while there was disagreement, a majority of women attorneys
and judges agree that cross-examination of the victim in acquaintance
rape cases often or sometimes goes beyond what is necessary to present a
consent defense. Slightly more than one-half of male attorneys perceive
that cross-examination always, often, or sometimes is excessive.
Table 45.

Excessive Cross Examination

AQ X 4; JQ VII 4. Cross-examination of the complainant in "date
rape" cases goes beyond what is necessary to present a consent defense.
Women
Attorneys

Men
Attorneys

Judges

Always

0

12%

0

Often

42%

13%

23%

Sometimes

25%

27%

36%

Total Yes
Total__es

67%

52%

59%

Women
Attorneys

Men
Attorneys

Judges

Rarely

33%

32%

27%

Never

0

16%

14%

Total No

33%

48%

41%

1
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Also, there is substantial agreement among attorney and judge
survey respondents that defense attorneys will appeal to gender stereotypes as a strategy to discredit the victim if the opportunity arises in trial.
Table 46.
Stereotyping in Defense Strategy
AQ X 5; JQ VII 6. Defense attorneys appeal to gender stereotypes (for
example, "women say no when they mean yes," "provocative dress is
an invitation") in order to discredit the victim in criminal sexual
conduct cases.
Women
Attorneys

Men
Attorneys

Judges

Always

6%

20%

3%

Often

47%

23%

26%

Sometimes

35%

30%

42%

Total Yes

88%

73%

71%

Women
Attorneys

Men
Attorneys

Judges

Rarely

6%

24%

23%

Never

6%

4%

7%

Total No

12%

28%

30%

There was much discussion of these tactics in the Criminal Law Committee, but no conclusions were drawn with regard to the ethics of such
behaviors. Some of the complexities and ambivalances surrounding this
problem are discussed in the Professional Conduct section of this report.
D.

SENTENCING ISSUES

The Commission heard comments and noted survey results reporting perceptions that women defendants receive lighter sentences than do
men for similar crimes but that defendants convicted of domestic assault,
the majority of whom are men, receive shorter sentences than do offenders convicted of nondomestic assaults. It also considered perceptions
that gender affects sentencing for child abuse convictions and the weight
afforded employment outside the home and childcare in determining
sentences.
1. Leniency for Women Defendants
Survey and focus group comments, mostly from men attorneys,
reported that women receive lighter sentences than men convicted of
similar crimes. Some examples of such comments are:
Women are almost always treated more leniently in both
the decision to prosecute and in sentencing.
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Look at
! A woman waits for her husband with a gun,
she kills him and gets community service-A man finds his
wife in bed with another man, wounds the man and he gets
prison-where is fairness?
We have some judges that routinely give lighter sentences
to women than to men who have been charged with the same
thing.
Four out of five survey respondent judges say the defendant's
gender makes no difference in sentencing similarly situated offenders.
A majority of men attorney respondents and almost half the women
attorney respondents, however, believe that men are sentenced more
harshly than women convicted of similar crimes.
Table 47.
Harsher Sentences for Male Defendants
AQ IX 4; JQ VI 4. In making the decision to sentence similarly situated
offenders for similar crimes, judges are likely to impose a harsher
sentence if the defendant is:
Women Attorneys
Male
Female

No Difference
N/A (judges only)

Men Attorneys

Judges

47%

69%

16%

0

1%

0

53%

30%

80%
4%

The perception of lighter sentences for female defendants is not
unique to North Dakota. For example, the Missouri and Minnesota Task
Forces reported both perceptions of leniency and statistical data which
corroborated the perceptions. 2 11
2. Sentencing for Domestic Assaults
Does the fact that an assault occurred in a domestic setting affect
how the defendant is sentenced? Forty-four percent of women attorneys
believe that defendants often receive shorter sentences for domestic
assaults than for other assaults; 22% believe that sometimes happens.
Only 17% of men attorneys agree that this often happens, although 32%
believe it sometimes happens. Twelve percent of judges believe it often
happens, while 21% believe it sometimes happens.
211. MISSOURi REPORT, supra note 21, at 160-64; Minnesota Report, supra note 70, at 904-07.
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Table 48.
Domestic Assault Sentences
AQ IX 7; JQ VI 7. Offenders convicted of domestic assaults receive
shorter sentences than offenders convicted of other assaults.
Women
Attorneys

Men
Attorneys

Judges

Women
Attorneys

Men
Attorneys

Judges

Always

3%

6%

0

Rarely

28%

31%

33%

Often

44%

17%

12%

Never

3%

14%

34%

Sometimes

22%

32%

21%

Total Yes

69%

55%

33% T

31%

45%

67%

,

3. Child Abuse Sentences
Attorneys and judges differ on the question whether women and
men defendants are sentenced differently in cases of child abuse. Sixtyfour percent of men attorneys think gender does make a difference.
Women attorneys are evenly divided. Most judges say that gender does
not make a difference. The substantial majority of attorneys who think
gender makes a difference believe that women are more likely than men
to receive shorter sentences.
Table 49.
Leniency for Child Abuse
AQ IX 6; JQ VI 6. In similarly situated cases of child abuse, a
defendant is more likely to receive probation or a shorter sentence if the
defendant is:
Women Attorneys

Men Attorneys

Judges

Male

10%

Female

40%

57%

3%

50%

36%

70%

No Difference

j

N/A (Judges only)

1

i_7%

0

27%
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4.

Family Responsibilities: Employment and Childcare

Judges and attorneys have different views on the question whether
the full-time employment of male or female defendants affects the
leniency of their sentence. Judges say there is no difference in leniency
based on employment for women or men. One third of responding
women attorneys and one fourth of responding men attorneys disagree.
Table 50.
Leniency Based on Employment
AQ IX 5; JQ VI 5. Full-time employment outside of the home weighs
more-heavily in favor of a lenient sentence if the offender is:
Women Attorneys

Men Attorneys

Judges

Male

28%

11%

0

Female

8%

17%

1%

No Difference

64%

72%

90%

N/A (Judges only)

_

_9%

Survey comments suggested that women who have children are
sentenced more leniently than men who have children. For example,
attorneys commented:
Except for sexual assault cases, female defendants have a
distinct advantage in the way criminal cases are initially
charged out, plea bargained and disposed of. Prosecutors and
judges tend to treat women defendants with kids at home more
leniently than a male. In states with sentencing guidelines, such
input is forbidden.
There are disparities in sentencing. A mother with three
kids committed three felony thefts while she was out on bond.
She got no jail time. If a man said, I have 3 kids (pleading in
mitigation) judge would say, you should have thought of that
before you did . . .

Commission members with criminal law experience discussed at
length the frequency with which a defendant who is employed and
supporting a family, or who is the primary caretaker of small children,
receives a sentence without jail time. Lenient sentencing of a defendant
who is the primary caretaker of young children may be justified where
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the alternative is incarcerating the parent and placing the children in
foster homes, disrupting the family and creating additional cost to the
taxpayer; leniency for the primary income-producer may also be a
legitimate decision. Leniency based on employment or primary caretaker responsibilities would not constitute gender bias so long as those
factors are considered equally significant for men and for women who
have been convicted of crimes.
E.

CONCLUSIONS

It is not possible because of the absence of statistical data to test the
supposed patterns in dispositions. The Commission recommends compilation and analysis of relevant data to determine whether there are
patterns which cannot be explained by consideration of appropriate
factors. It recognizes that analysis will be complex because of the many
factors judges must assess in sentencing. Meanwhile, judges should be
sensitive to risks of bias or perceptions of bias in sentencing that have
been identified. Judges should also be aware of perceptions of bias
associated with handling cases when victims' acquaintances are accused
of sexual offenses and should continue active efforts to protect victims
who are witnesses in criminal proceedings.
VIII. JUDICIAL SYSTEM AS EMPLOYER
A. INTRODUCTION
The Judicial System Demographics Committee analyzed the effect
of gender bias on the employment of court personnel. The Committee's
task was to determine to what extent the court had successfully achieved
equality in the work environment, the assumption being that any gender
bias in the treatment of court employees harms the employee and results
in "the perception of inequality in the delivery of justice." 2 12 Sex
discrimination and harassment detrimentally effect the ability of the
judicial branch to achieve the goal of having a balanced work-force
population. 2 13 Day-to-day discriminatory treatment solely because of
gender creates a "hostile work environment which affects work place
productivity and morale as well as the psychological well-being of the
employees, both male and female."

2 14

The Committee studied this

issue because a work environment in which employees are reminded of
212. MASSACHUSETTS REPORT, supra note 20, at 172.
213. CONNECTICUT TASK FORCE ON GENDER, JUSTICE AND THE COURTS, REPORT 157 (1991)
[hereinafter CONNECTICUT REPORT].
214. MARYLAND SPECIAL JOINT OSMMITTEE ON GENDER IS INTHE COURTS, REPORT 83 (May 1989).

19961

GENDER FAIRNESS

1227

their different, and possibly subordinate, status is not acceptable in North
2 15
Dakota.
B.

THE SITUS

The North Dakota Unified Court System is comprised of district
courts, 2 16 which are the trial courts, and the Supreme Court,217 which is
the court of appeals. Although municipal courts exist in all major cities
and many smaller municipalities, these courts are subject to local control
for personnel purposes. 2 18
1.

Supreme Court

The supreme court is staffed by 38 employees. Those 38 positions
do not include the supreme court justices or the justices' law clerks. 2 19
The positions include staff attorneys, professional staff, and support
staff. The supreme court's support staff is comprised of 19 women.
There are no men holding any position in this category'. The professional staff includes 12 employees, five of whom are women. Thus, the professional staff is comprised of 40% women. The seven staff attorneys
220
are all men.

215. See, e.g., COMMISSION ON GENDER BIAS IN THE JUDICIAL S YSTEM, SUPREME COURT OF G EORGIA,
GENDER AND JUSTICE IN THE COURTS: A REPORT TO THE SUPREME COURT OF GEORGIA 253 (1991)
[hereinafter

GEORGIA REPORT].

216. N.D. CONST. art. VI, § 1.

217. Id. An intermediate appellate court denominated "court of appeals" may be assigned cases
by the supreme court. N.D. ADMIN. R. 27 § 10. The court of appeals has no employees of its own and
no permanent judges. N.D. ADMIN. R. 27 § 4.
Prior to 1995, there existed county courts which had jurisdiction over probate, mental health,
minor criminal and other matters. N.D. Const., Art. VI, § I (repealed). County courts were abolished
effective January 1, 1995, and their jurisdiction given to the district court. N.D. Const., Art. VI, § I.
218. Since municipal court employees are not subject to state court personnel policies, they are
not included in this discussion of court employees.
219. Law clerks are hired for one year and traditionally are recent law school graduates. For
the period 1986-87 through 1995-96, 50 law clerks served, 18 of whom were women (36%).
Interview with Penny Miller, Clerk of the North Dakota Supreme Court (July 3, 1996). In six of those
years, there were two women; in three years, there was one women; and in one year, there were
three women. Id. Law clerks are non-classified employees who serve at the pleasure of the justices.
220. Five of the staff attorney positions are with Central Legal Services. The original position
was created in 1979, the most recent position in 1985. Since created, these positions have been held
by the same five men. In 1991, a staff attorney position was created for the court administrator's
office. That position has been held by the same man. There is a seventh staff attorney position that
serves the joint procedures committee; that position has had more turnover and has been held by a
woman on more than one occasion, although currently a man holds the position.
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Table 51.
Supreme Court Employee PositionS221
Staff Attorneys

Professional Staff

Support Staff

Law Clerks

Total Occupants

7

12

19

5

Number Females

0

5

19

2

The lower pay grades are exclusively held by women. There are 19
pay grades, six of which pay $1,567 per month or less. There are 19
individuals in those pay grades, all of whom are women.
Table 52.
Employee Pay Grades 222
Court
Supreme
Pay Grade

Total Incumbents

Women Incumbents

3

2

2

4

1

1

5
6 base $1,567

14
2

14
2

7
8
9

0
0
1

10 base $2,406

3

0
0
0
1

11
12
13 base $3,011

1
2
6

1
2
0

14
15

1
2

0
1

16

0

0

17
18

2
0

0
0

19

1

0

221. As of April 29, 1996.
222. As of April 29, 1996.
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2.

District Courts

North Dakota's District Courts employ 129 individuals, excluding
judges, law clerks, and the clerk of the court staff.223 There are seven
judicial districts in North Dakota. Authority to hire and fire district
court employees is vested in the presiding judge. The 129 employees of
the district court include 112 support personnel and 17 supervisory
personnel. Eighty-six of the support personnel are women, and 26 are
men. The supervisory personnel include six women and eleven men.
Table 53.
District Court Supervisory and Support Positions224
Judicial District Female

Male

Total # of
Supervisory
Personnel and
Referees

Female

Male

Total # of
County
Support
Personnel

East Central

3

1

4

12

7

19

Northeast

0

2

2

13

2

15

NE Central

0

3

11

3

14

Northwest

I

1

2

17

5

22

South Central

0

4

4

16

3

19

Southeast

1

0

1

10

5

15

Southwest

1

0

1

7

1

8

6

11

17

86

26

112

Total

I

Statewide the majority of the higher salaried positions are held by
men. Using pay grade 11 as a demarcation line, 19% of the district
court employees are compensated at or above pay grade 11. Forty
percent (40%) of those employees are women. Sixty percent (60%) are
men. In contrast, 79% of the employees below pay grade 11 are women
and 21% are men.

223. District judges are elected officials, as are clerks of district court. See N.D. CONST. art. VI,
§ 9 (providing for the election of district judges); N.D. CENT. CODE § 11-10-02 (1995) (providing for
the election of county officers, such as clerks of the district courts). Law clerks for district court
judges are non-classified employees.
224. As of April 29, 1996. Data provided by the Office of State Court Administrator.
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Table 54.
District Court Employees Pay Grades225
Total # of Pay Grade Female
11 and Above

Male Total # of Pay Grade
10 and Below

Judicial
District

Female

Male

East Central

3

1

4

12

7

19

Northeast

2

2

4

11

2

13

NE Central
Northwest

1
2

South

0

Southeast

0

4
4
5
2
2

10
16
16
11
6

3
4
2
3
1

13
20
18
14
7

25

82

22

104

Southwest

2

3
2
5
2
0

Total

10

15

C.

OCCUPATIONAL SEGREGATION:

A

COMPLEX PHENOMENON

"Reports from other states as well as an ABA Study concluded that
men dominate the higher grade positions among court personnel,
226
whereas women dominate lower-level court personnel positions."
The dominance of men in the higher salary grades of employment
places women in a structurally disadvantageous position in the employment hierarchy. 22 7 Unfortunately, "[glender-related job segregation is a
fact of life in the American work force. Many workers labor in positions
that are clearly dominated by either women or men." 22 8 North Dakota
court employees are no exception. This phenomenon, entitled "occupational segregation," has predictable consequences making it a gender
problem. "[O]ccupational segregation means that women are often
229
relegated to low-paying jobs that lack prestige and authority."
The Massachusetts Task Force on Gender Bias found that job
segregation may often be related to inequities in pay with women's jobs
paying less than men's jobs.230 Although a pay equity study may help
to determine whether women and men within job categories are equally
compensated, a pay equity study will not determine whether women have
gender-free access to jobs.231 Thus, the fundamental issue of concern
225. As of April 29, 1996. Data provided by the Office of State Court Administrator.
226. GEORGIA REPORT, supra note 215, at 250.
227. See id. at 251.
228. MASSACRUSETS REPORT, supra note 20, at 173.
229. Id.
230. See id. at 175.
231. Seeid.

19961

GENDER FAIRNESS

1231

related to job segregation, that is, whether women have access to jobs of
2 32
greater value, cannot be answered with comparative worth studies.
The Utah report stated "[t]hat women and men are disproportionately represented on opposite ends of the job classification scale is no
surprise. Most observant court employees could have concluded this
without the Task Force's study. Perhaps harder to fathom, but ultimately of more use, is the inquiry into why this disproportion continues." 2 33
The Utah Task Force ultimately concluded that existing personnel
records and procedures were "incapable of preventing gender bias from
influencing hiring and promotion decisions." 2 34 It recommended the
vigorous recruitment of qualified women to supervisory and management positions and the consideration of the current gender imbalance as
23 5
one factor in hiring and promotion.
In light of the quickly changing pace of technology and significant
use of the courts by our citizens, it is possible that the compensation
allotted for the lower level court positions may not be commensurate
with the skills and intelligence required by those positions. 236 The
Commission examined data on recent hirings for positions at higher
grade levels in an effort to determine whether current hiring practices
reflect gender bias. Although no overt bias was noted, a review of
existing personnel procedures at the supreme court did not reveal
safeguards against the intrusion of bias in hiring or promotion decisions
affecting individuals.
While only 14% of women and 4% of men responding believed that
compensation was generally higher for men than women with similar
qualifications, focus group comments cited some examples of perceived
inequities.
[An office] has 100% female employees. Few males
apply, possibly because the work is not viewed as challenging
or because the positions are not attractive to males for longterm employment.
[An] office has all male incumbents in the professional
positions, which are more highly paid, and all female secretaries. At the time the last professional position was filled, there
were both male and female applicants. A male was hired. This
disparity reflects adversely on the court system. It is odd that
there isn't at least one person of the other gender in each
232.
233.
234.
235.

See id.
UTAH REPORT, supra note 10, at 79.

Id. at 89.
See id.

236. See ADViSORY C OMMrI7EE ON GENDER BIAs IN THE COURTS, JUDICIAL C OUNCIL OF CALIFORNIA,
FINAL REPORT 354 (1996).
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office. The effect of hiring another male to an all-male
professional staff is that the court missed an opportunity to set
a good example as an employer. There were many negative
comments about that hiring by persons outside the court.
Salaries may not have risen because men haven't held the
position. Jobs perceived as "women's jobs" are paid less,
regardless of responsibilities in fact carried out.
Salaries aren't the same [for positions requiring comparable skills and education]. The result can be rationalized by saying that the job description calls for different levels of skill and
education. There is at least one instance [in our office] where
the job description does not reflect current responsibilities
which require a level of skill and education comparable to better paid employees. A given job description may set out responsibilities which are carried out to a different level by a new
incumbent, i.e. at a level requiring more skill and education.
Table 55.
Perceptions of Compensation 237
CPQ III 7. In my district, salary and other forms of compensation are
on the average higher for men than women with similar qualifications.
Female Court
Personnel

Male Court
Personnel

Always

3%

0

Often

4%

2%

Sometimes

7%

2%

Total Yes

14%

4%

Female Court
Personnel

Male Court

Rarely

10%

9%

Never

38%

70%

Total No

48%

79%

Personnel

Seventeen percent of women court employees believe women's opportunities are limited because of gender. Thirteen percent believe men are
given preference in appointments to supervisory positions. Although
these percentages are not large, the Commission concluded they are worthy of attention because the issue of bias in hiring and promotion decisions, whether it be actual or perceived, is an important one for the court.

237. In response to Court Personnel Survey Question I1 7, 37% of female court personnel and
16% of male court personnel indicated that this question was not applicable to their district.
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Table 56.
Women's Opportunities for Job Advancement 2 38
CPQ III 4. Women's opportunities for job advancement in the court
system are limited because of gender.
Female Court
Personnel

Male Court
Personnel

0

2%

Often

4%

2%

Sometimes

13%

5%

Total Yes

17%

9%

Always

Female Court
Personnel

Male Court
Personnel

Rarely

15%

17%

Never

52%

57%

Total No

67%

74%

Table 57.
Preference in Appointments 239
CPQ III 5. In my district, men are given preference in appointments to
supervisory positions in court administration.
Female Court
Personnel

Male Court
Personnel

Always

2%

0

Often

4%

0

Sometimes

7%

0

Total Yes

13%

0

Female Court
Personnel

Male Court
Personnel

Rarely

13%

2%

Never

5%

6%

Total No

18%

8%

The Commission also examined data on recent hirings by the
Supreme Court. Two positions above pay grade 11 were filled at the
Supreme Court between January 1, 1994 and July 12, 1996. All but one
of the 15 total candidates for the two positions were male. A man was
hired for each of the two positions. Three classified positions above pay
grade level 11 were filled at the district court level. 240 In one instance
the sole candidate, a woman, was hired. 24 1 In another instance, there
were two applicants: one woman and one man. The woman was
238. In response to Court Personnel Survey Question III 4, 16% of female court personnel and
17% of male court personnel indicated that this question was not applicable.
239. In response to Court Personnel Survey Question III 5, 63% of female court personnel and
56% of male court personnel indicated that this question was not applicable in their district.
240. Letter from Greg Wallace, Director of Personnel, Office of North Dakota State Court
Administrator to Mary Hoberg, staff attorney to the Gender Fairness Commission (July 12, 1996).
241. Id. This position was filled through an internal recruitment program. Id.
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hired.242 For the third positions, 27 candidates applied. Those candidates included 11 women and 16 men. A man was hired. 243 Based upon
this data, it is impossible to determine that any one factor played a major
role in any of these hiring decisions.
Occupational segregation is a complex puzzle not unique to the
courts but rather pervasive in society. Some puzzle pieces that merit
study in greater detail include comparable worth, historical patterns,
educational ceilings and windows, and the impact of advanced technology on required skills. An in-depth study would permit more extensive
and precise recommendations than the Commission was able to make
based upon existing information.
However, because the judicial employee work force is not gender
balanced in either the supreme court or the district court, the Commission recommends that the supreme court endorse gender balance in the
workplace as a goal. Attention should be paid to the perception that
gender plays a role in hiring and promotion, although the data does not
permit an evaluation of the extent to which reported perceptions may be
valid. The judicial system, however, must avoid the appearance of bias
even where no actual bias exits.
"Perceptions by women court employees that it is their gender
which circumscribes their employment, including their salary level, often
has a deleterious effect upon motivation, morale and production." 2 4 4
Equal numbers of women employees answered "yes" and "no" to the
question of whether bias exists against women employees. Four out of
five women respondents indicated there is no bias against men employees. Few men employees reported bias against either women or men
employees.

242. Id. This position was also filled through an internal recruitment process. Id.
243. Id.
244. GEORGIA REPORT, supra note 215, at 250.
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Table 58.
Bias Against Female Court Employees
CPQ 11 20. Which of the following statements best describes your
overall perception of the treatment of female court employees in the
North Dakota state or local courts at the present time:
Women Court
Personnel

Men Court
Personnel

1. There is no gender bias against female court
employees at the present time.

49%

83%

2. Gender bias against femal court employees
exists, but only in a few areas and with certain
individuals.

39%

14%

3. Gender bias against female court employees is
widespread, but subtle and hard to detect.

9%

2%

4. Gender bias against female court employees is
widespread and readily apparent.

2%

0

Table 59.
Bias Against Male Court Employees
CPQ III 21.

Which of the following statements best describes your

overall perception of the treatment of male court employees in the North
Dakota state or local courts at the present time:
Women Court

Men Court

Personnel

Personnel

1. There is no gender bias against male court
employees at the present time.

79%

85%

2. Gender bias against male court employees
exists, but only in a few areas and with certain
individuals.

19%

12%

3. Gender bias against male court employees is
widespread, but subtle and hard to detect.

2%

2%

4. Gender bias against male court employees is
widespread and readily apparent.

0
I

_

0
__
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These data do not demonstrate gender bias at work. The Commission recognizes that hiring decisions are the result of many factors. At
the same time, it is the responsibility of those who make hiring decisions
to be aware of and guard against the perception of biased attitudes which
may result in failure vigorously to recruit qualified women and in
devaluation of women applicants qualifications. The judicial employee
work force is not gender balanced in either the supreme court or district
court. The Commission urges the supreme court to endorse gender
balance of the work force as a goal. To do so would reflect the court's
leadership role in eliminating gender bias from the judicial system.
D.

SEXUAL HARASSMENT IN THE COURTS

The Commission's task was to determine the incidence of sexual
harassment affecting court employees. Sexual harassment is a form of
unlawful discrimination under Title VII of the Civil Rights Act of
1964245 and under North Dakota's Human Rights Act. 24 6 Sexual harassment includes unwelcome sexual advances, requests for sexual favors,
sexually motivated physical conduct or other verbal or physical conduct
or communication of a physical nature when:
a. Submission to that conduct or communication is made a
term or condition, either explicitly or implicitly, of obtaining
employment, public accommodations or public services,
education, or housing;
b. Submission to or rejection of that conduct or communication by an individual is used as a factor in decisions affecting
that individual's employment, public accommodations or
public services, education, or housing; or
c. That conduct or communication has the purpose or effect
of substantially interfering with an individual's employment,
public accommodations, public services, educational, or housing environment; and in the case of employment, the employer
is responsible for its acts and those of its supervisory employees if it knows or should know of the existence of the harassment and fails to take timely and appropriate actions. 24 7
Thus, "[s]exual harassment, once understood as only the demand
for sexual favors in exchange for more favorable treatment on the job,
now includes more subtle forms of conduct that negatively affect the
245.
246.
247.
personnel

42 U.S.C. § 2000e et. seq.
N.D. CENT. CODE §§ 14-02.4-01 to -21 (1991 & Supp. 1995).
§ 14-02.4-02(4). This definition of sexual harassment is now part of the supreme court's
manual. N.D. UNIFIED JUDICIAL SYSTEM POLICY 119 (Jan. 27, 1993).
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working environment." 248 Sexual harassment includes "incidents such
as offensive jokes, unwanted physical conduct and demeaning sexual
comments." 24 9
These incidents may be such a routine part of women's "work-lives" that they may not perceive such behavior as a form
50
of sexual harassment. 2
During the last quarter of 1992 and the first quarter of 1993, the
North Dakota Supreme Court provided sexual harassment and sexual discrimination education for all judges and court support personnel, including juvenile court personnel, secretaries, court reporters, referees, and
clerk support. The primary objectives of these programs were to introduce participants to the different types of sexual harassment, provide
mechanisms that would assist in reducing the risk of sexual harassment
in the work place, provide the tools necessary to gather information for
the investigation of sexual harassment claims, and provide information
regarding the federal and state laws relating to discrimination.
The Commission's survey indicated that women attorneys and
"some" women court personnel report that women court personnel are
subject to verbal sexual harassment. Although the number of reporting
individuals is small, the fact that sexual harassment occurs in the courts is
a matter of concern. Twenty-two percent of the women attorneys observed court personnel engaging in verbal sexual harassment behavior
directed at women court personnel. Comparatively few men attorneys,
men court personnel, and women court personnel report observing such
behavior. For example, 5% of the men attorneys, 1% of the men court
personnel, and 1% of the women court personnel reported this behavior.
Again, there appears to be a significant difference in the perceptions of
the groups.
Nineteen percent of women attorneys report having observed
attorneys engaging in verbal sexual harassment of women court personnel. Five percent of men attorneys, no men court personnel, and four
percent of the women court personnel reported such observations. Other
states report that "attorneys are often the source of gender discrimination against court personnel." 25 1 The Massachusetts Report concluded
that "[w]omen in the Massachusetts courts whether they be attorneys,
litigants, witnesses or employees suffer discriminatory treatment . . .
[and] men attorneys have emerged as the worst offenders, displaying a
248. MASSACHUSETTS REPORT, supra note 20, at 191.
249. NEW YORK TASK FORCE ON WOMEN IN THE COURTS, OFFICE OF COURT ADMINISTRATION, REPORT

262 (1986).
250. Id.
251. IDAHO REPORT, supra note 203, at 42 (citing CALIFORNIA ADMINISTRATIVE OFFICE OF THE
COURTS, ACHIEVING EQUAL JUSTICE FOR WOMEN AND IVaN IN THE CbURTS: THE DRAFT REPORT OF THE
JUDICIAL COUN CIL ADVISORY COMMITTrEE ON GENDER BIAs IN THE COURTS 27-33 (1990)).
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spectrum of behavior ranging from inappropriate forms of address to
25 2
sexual harassment."
Graph 5. Verbal Sexual Harassment of Women Court Personnel
AQ III 16; CPQ II 11.
sexual harassment.

Women court personnel are subject to verbal

25
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Women Court Men Court
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Personnel
Personnel

Survey Respondents
Sexual harassment of employees is a violation of the law and it
violates core policies of the judicial branch of government. 2 53 For those
women and men who experience sexual harassment it is an embarrassing
and painful, if not life changing, experience. "Such actions demoralize
the employee, create conflict in the office and eventually interfere with
the delivery of services to the public." 25 4
It is unlikely that employees are thinking in terms of technical legal
definitions when they experience or report sexually offensive conduct.
Furthermore, it is clearly established that employers have a duty to
identify, investigate and take effective steps to eliminate offensive
conduct which by itself is not yet but might ripen into a violation or
which might be a part of a larger pattern that constitutes a violation.
Sexual harassment awareness training programs therefore focus less on
252. MASSACHUsETTs REPORT, supra note 20, at 166.
253. CONNECTICUT REPORT, supra note 213, at 158.
254. Id.
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technicalities than on "practical definitions and 'rules of thumb"'255 to
sensitize employees to inappropriate conduct.
Table 60.
Verbal Sexual Harassment of Court Employees
CPQ III 11. As an employee of the courts, have you ever been subjected
to unwanted verbal sexual advances or harassment?
Female Court Personnel

Male Court Personnel

Yes

19%

I5%

No

81%

I95%

Table 61.
Physical Sexual Harassment of Court Employees
CPQ III 12. As an employee of the courts, have you ever been subjected
to unwanted physical sexual advances or harassment?
Female Court Personnel

Male Court Personnel

Yes

7%

0

No

94%

100%

Nine women court personnel reported having been subjected to unwanted physical sexual harassment or advances. No men court personnel reported physical sexual harassment. Although the study reflects
that verbal harassment is more common than physical harassment, the
Commission recommends a goal of zero physical harassment for the
safety of the court employees. Moreover, some of the women who reported harassment in the survey had the perception that they did not
have recourse if they wanted to retain their position. Employees must
have a ."safe harbor."
Because authority to hire and fire district court employees is vested
in the presiding judge, if the harasser is a judge, court employees may
255. Dorraine A. Larson & Mary E. Olk, Sexual HarassmentAwareness Training: It's Not the
Boogie Monster, 72 N.D. L. REV. 387. 392 (1996). Examples of such rules of thumb include:
(1) how would you feel if someone behaved that way toward someone who you loved
such as your spouse, child or parent? (2) would you be embarrassed to see your remarks
or behavior reported in the newspapers or broadcast on the radio? (3) would you be
embarrassed to see your remarks or behavior described to your own family? (4) would
you say the remarks in front of your spouse, parent or child?
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perceive a lack of recourse. A policy emphasizing the importance of
notification of any harassment is vital to the morale and well-being of
the court personnel. The Commission recommends that court personnel
be informed that judges are not absolutely immune from liability arising
out of sexual harassment.
In Forresterv. White,256 the United States Supreme Court held that
judges are not absolutely immune from liability arising out of personnel
decisions and actions, although "the doctrine of qualified immunity
may be applicable so long as the judge is acting in his or her administrative capacity." 257 A judge sexually harassing an employee is not acting
in his or her judicial capacity, and thus is not absolutely immune, nor is
the judge acting in his or her administrative capacity and protected by
the doctrine of qualified immunity. Potential liability of the judiciary
258
hinges upon the timeliness and effectiveness of the court's response.
Sexual harassment is a serious problem that should be given serious
attention in the form of ongoing education for judges, attorneys, and
court personnel, together with an unequivocal policy that such behavior
is unacceptable in the courts. Although court employees generally responded that the judicial system sexual harassment policy is effective, 25 9
some individual margin comments questioned its efficacy. These comments told of isolated incidents of harassing behavior directed at women
court employees that were not reported through the grievance system for
fear of retaliation. The Commission recognizes the need for safeguards
that will effectively protect employees from retaliation. At the same time
the Commission reiterates its conviction that sexual harassment has no
place in the judicial system, urges the supreme court to exercise its leadership to establish effective training on a regular basis on these issues, and
urges the supreme court to ensure that persons engaged in harassing
behavior will be subjected to appropriate discipline.
E.

JUDICIAL OFFICE

1. How Judges Are Chosen
In North Dakota, judges are elected officials. 260 Vacancies in the
256. 484 U.S. 219 (1988).
257. Garcia v. Williams, 704 F. Supp. 984, 997 (N.D. Cal. 1988) (citing Forrester v. White, 484
U.S. 219,229(1988)).
258. See Barbara A. Lee, Preventing and Responding to Sexual Harassment Claims In and Out of
the Courtroom, CT. REV., Winter 1995, at 27, 31-32 (discussing the need to react to and be aware of
potential harassment).
259. When asked "does your judicial district have an effective sexual harassment policy pertaining to court employees," 89% of female court personnel and 98% of male court personnel responded
affirmatively. Responses to Court Personnel Survey Question III 17.
260. N.D. CONST. art. VI, § 7 (explaining the election and terms for the North Dakota Supreme
Court Justices); N.D. CONST. art. VI, § 9 (explaining the election and terms for North Dakota district
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office of supreme court justice or district judge are filled by gubernatorial appointment from a list of candidates prepared by a nominating
committee or by special election. 2 6 1 If a vacancy is filled by appointment, the appointment continues only until the next general election,
2 62
when the office is filled by election for the remainder of the term.
Vacancies in the office of municipal judge are filled by appointment by
the executive officer of the municipality, subject to confirmation by the
26 3
governing body of the city.
2. Profile of Judges Now Serving
There are five women now serving as supreme court justices or district court judges. 264 With one woman supreme court justice out of five
total justices, North Dakota is about average in terms of numbers of women on the state court of last resort. There are currently 27 states with
one woman on the highest court, while six states have no women on the
highest court. 2 65
In 1996 there are four women district judges out of 46 total district
judges (9%). A woman was appointed to the state trial court for the first
time in 1988. She remained the only woman judge at the state trial court
level until consolidation of the state courts in 1995.
These demographics reveal little about the level of progress in this
area. Today approximately 10% of our sitting judiciary are women. Fifteen years ago, none of the sitting judiciary were women. Although our
statistics do not reflect the percentages of women attorneys in North
Dakota, the numbers do reflect significant change. There is nonetheless
room for improvement. The Minnesota Supreme Court Task Force on
Gender Fairness in the Court aptly stated:
The appointment of women judges in representative numbers
relative to population is critical to achievement of gender
fairness in the courts. . . . The significantly different perspectives of male and female attorneys and male and female judges
revealed in the Task Force surveys suggest that a judiciary that
court judges); N.D. CENT. CODE § 40-14-01 (Supp. 1995) (granting cities which "operat[e] under the
council form of government" the authority to elect a municipal judge); N.D. CENT. CODE § 40-15-01
(1983) (granting cities which "operat[e] under the commission system of government" the authority to
elect a municipal judge).
261. N.D. CENT. CODE § 27-25-03 (1991). The Judicial Nominating Committee itself is subject to
the directive that appointments to boards, commissions, committees, and councils of the state be gender
balanced. § 54-06-19 (1989).
262. § 27-25-04(1) (1991).
263. § 40-18-03 (Supp. 1995).
264. The Honorable Mary Muehlen Maring, Justice of the Supreme Court; The Honorable Georgia Dawson, The Honorable Gail Hagerty, The Honorable Debbie Kleven, and The Honorable
Cynthia Rothe-Seeger, Judges of the District Court.
265. INFORMATION SERV., NATIONAL CTR. FOR STATE COURTS, WOMEN JUSTICES SERVING ON STATE
COURTS OF LAST RESORT 1-3 (1996).
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represents a largely male perspective may not treat all litigants
equally. There is also evidence that the presence of female
judges helps to sensitize male colleagues to gender-related
issues that judges face both in their roles as decision-makers
266
and as supervisors of court personnel.
The task of achieving a balanced judiciary is complicated by the
electoral process. Thus, the Commission sought to learn why attorneys
choose to seek or not to seek judicial office. The Commission received a
variety of responses to the attorney survey question, "if you have not
sought a judicial position in the last five years, please briefly explain
why." Responses to the question, "do you have any comments about
the effect of gender in the judicial selection process," articulated perceptions of bias against women, bias favoring women, denial that bias exists,
and ideals of gender making no difference. Margin comments by
women attorneys identified factors that present obstacles to women,
including self-perceived lack of experience, higher expectations, hostile
attitudes, and lack of resources. In a more optimistic vein, several
attorneys commented on the numbers of women in the profession,
suggesting that as women acquire experience and seniority as practitioners, they will appear in great numbers on the bench.
The Commission found no evidence of systemic bias in the judicial
selection process. The Commission recognizes that ultimate decision
making authority for judicial selection rests with the governor for
interim appointments and with the electorate for all judicial offices. The
goal of choosing well-qualified judicial representatives for the people of
North Dakota is best served by encouraging all qualified persons to seek
judicial office as well as ensuring that all qualified persons are identified
as candidates for appointment.
F.

JUDICIAL SYSTEM COMMITTEES

The supreme court carries out its many and diverse functions by
means of various of committees and commissions. The better known
committees deal with the regulation of the courts and bar; the Commission is one such committee. 2 6 7 Less well known outside the court system
are the two personnel boards, which deal with court system personnel
matters. Membership on most comiittees and boards is by appointment
by the supreme court, or by the supreme court and the bar association in
266. NEBRASKA REPORT. supra note 152, at 90 (quoting Minnesota Report, supra note 70. at 97).
267. Other well known committees include the standing committees established by the Rule on
Procedural Rules, Administrative Rules and Administrative Orders of the North Dakota Supreme Court
(NDRPR): the joint procedure committee, the judiciary standards committee, and the court services
administration committee. N.D. R. P. R. § 8.1. There are numerous other committees charged with
specific areas of study.
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the case of joint bench-bar committees. A few memberships are ex
officio, such as the council of presiding judges. Membership on the
supreme court and district court personnel advisory boards is determined
68
according to personnel policy. 2
Table 62.
Membership of Court Committees
Committee Name

Number of Total
Members

Number of Female
Members

Joint Procedures**

20

4

Judiciary Standards**

23

7

Court Services Administration**

38

7

Judicial Planning**

25

3

Joint Attorney Standards*

17

6

Joint Task Force on Family Law*

14

5

Joint Dispute Resolution*

11

3

Disciplinary Board*

12

3

Judicial Conduct Commission*

7

2

Judicial Education Commission**

10

0

Juvenile Policy Board**

8

1

Legal Counsel for Indigent*

9

4

Tribal and State Court Affairs**

19

5

Court Technology*

11

2

Council of Presiding Judges*

8

0

Judicial Ethics Advisory*

8

1

Gender Fairness Commission*

26

14

Supreme Court Personnel Advisory Board*

5

3

Pattern Jury Instruction Commission

12

2

*As of 1/10/96
**As of 7/19/96
268. N.D.

UNIFIED JUDICIAL SYSTEM POLICY

106RI (Aug. 19, 1992).
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The Commission examined data on the membership of court
committees to determine the proportion of female members. 2 69 The
Commission observed that in recent years, women have been appointed
in substantially larger numbers than in the past and concluded efforts are
being made to include women on the judicial system committees. To
achieve the court's goal of gender equity, the Commission recommends
the appointment of representatives to the committees be based upon an
awareness of the importance of gender balance, as well as superb
qualifications.
G.

CONCLUSIONS

The Commission concludes that gender bias continues to effect
employees of the judicial system. Disparities in the numbers of women
and men in various positions within the judicial framework likely reflect
many sociological factors, only one of which is gender bias. Nonetheless there exists within the court system a perception that gender limits
women's opportunities and that men may be given preferential treatment
in promotion and hiring to supervisory positions. The actual reported
occurrence of sexual harassment in the courts is small and the Commission concludes that continuing education is the preferred solution to this
problem. The Commission concludes that most of the bias affecting
North Dakota court employees is fairly subtle and the result of multidimensional factors influencing the employment choices of women and
men. Nonetheless, the Commission recommends that the court adopt
mechanisms for dealing with overt bias and improve and expand upon
its programs directed toward educating its employees about bias, in
particular, its more subtle manifestations.
IX. COMPILATION OF RECOMMENDATIONS
Equity and justice are the fundamental goals of our court system.
In pursuit of those goals, the Commission sought to discover the
strengths and weaknesses of the court system in the area of gender fairness. Throughout the text of this report, the Commission has designed
recommendations based upon its work. The recommendations reflect
the Commission's judgment. about the steps necessary to ensure
enduring success in the elimination of gender bias from our courts. The
Commission strongly recommends that the supreme court create a
committee charged to implement, monitor, evaluate and periodically
report on efforts to carry out the recommendations in this report. The
Commission also recommends the use of personnel from the court
269. The committees analyzed were those discussed in the 1995 North Dakota Annual Report,
plus additional committees for which data was readily available.
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administrator's office to staff and provide administrative support during
the implementation phase.
The Commission identifies the following recommendations for
immediate consideration by an implementation committee.
A.

PROFESSIONAL CONDUCT

1. The North Dakota Rules of Professional Responsibility
should be amended to include an explicit prohibition against
gender-biased conduct in the courtroom. The Joint Attorney
Standards Committee has previously considered this issue and
did not recommend a change in the rules. However, the new
findings of the gender fairness survey justify reconsideration
of this issue.
2. A system-wide statement reemphasizing Canon 3(B)(5)
and (6) of the North Dakota Code of Judicial Conduct should
be issued.
3. The Commentary to Canon 3(B)(5) and (6) of the North
Dakota Code of Judicial Conduct should be expanded (a) to
mention examples of prohibited gender-biased conduct that
may not be considered "sexual harassment" per se (e.g., te rms
of endearment, forms of address, or gender stereotypes) and
(b) to reference Vitko v. Vitko, 524 N.W.2d 102, 105-06 (N.D.
1994) (Levine, J., concurring) and Johnson v. Johnson, 544
N.W.2d 519 (N.D. 1996) and the duty to intervene.
4. Special efforts should be made to present innovative and
appropriate judicial and attorney training and education programs to enhance sensitivity to gender fairness issues. Programs should include specific reference to the complex issues
of professionalism and judicial intervention, including when
intervention is appropriate and how it should be accomplished.
5. The bench and bar should explore and develop mechanisms that will facilitate dialogue on gender fairness issues in the
practice of law.
6. A guide on how to conduct gender fair proceedings
should be drafted and distributed to all judges. It could discuss
forms of address, terms of endearment, and other topics as well
as provide guidance about judicial intervention and welcoming
behaviors for both formal and informal exchanges with the
court.
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7. The North Dakota Pattern Jury Instruction Committee
should consider strengthening jury instructions which require
jurors to act in a bias-free manner. Instructions which might
be considered include the opening or preliminary instructions,
the closing or "province of the court and jury" instructions,
the witness credibility instruction, and the "duty to deliberate"
instruction.
8. As part of existing jury orientation procedures and materials, jurors should receive an explanation of the meaning and
effect of gender bias in judicial proceedings and of the right of
every litigant to bias-free consideration of his or her claims and
defenses.
9. Research should be done to assist the court in determining
the nature and extent of any gender bias in the jury deliberations process.
10. In addition to the formal disciplinary systems that exist for
both judges and lawyers, there should be created a more informal system-to be used at the option of the person offended-by which those accused of gender bias infractions will first
receive a notice and an opportunity to discuss the situation
before any official disciplinary measures are considered.
B. JURY SERVICE
1. There should be research on the effect of bias on jury
functions.
2. Revision of pattern jury instructions should be continued
for gender inclusive language and ability to be particularized
for gender of the party affected.
3. All pattern jury instructions should be reviewed to determine whether they are clear enough or strong enough in
prohibiting gender bias.
4. As part of existing jury orientation procedures and materials, jurors should be instructed about the meaning and effect of
gender bias in judicial proceeding and of the right of every litigant to bias-free consideration of his or her claims and defenses.
C.

DOMESTIC LAW

1. This report should be used to identify perceptions of gender bias and risks of gender bias by the bench and bar. There
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should be judicial and attorney education addressing those
perceptions and risks.
2. Adoption of standards for custody evaluators and guardians ad litem, including training to ensure sensitivity to risks of
gender bias in custody investigations and recommendations,
should be encouraged.
3. A written computation, attached to the judgment or as an exhibit, showing determination of child support amounts should
be required. Written findings showing justification for any
deviation from the child support guideline should be required.
4. There should be judicial education addressing the need for
temporary attorney fee awards and other problems of court
access.
D. DOMESTIC VIOLENCE
1. The topic of domestic violence and protection orders-including information about the abuse dynamic, the dangers of
misplaced emphasis on victim actions, failure to respect victim
concerns, and the prevention of domestic violence-should be
addressed in education programs for judges, prosecutors and
other attorneys, court personnel, and law enforcement officers.
2. The judiciary should reemphasize to the bar and explain
to pro se parties that mutual protection orders in cases without
cross petitions will not be issued. The temporary protection
order issued to the respondent should make clear that mutual
orders cannot be issued unless a petition is filed by the respondent requesting a protection order.
3. The topic of domestic violence should become part of the
curriculum in family law courses in the state law school.
4. Means for developing or obtaining appropriate informational material on domestic violence for the general public
should be explored.
5. Information regarding available resources and assistance
for victims of domestic violence should be made available at
the local courthouse.
6. Appropriate funds should be provided to enable service
providers (law enforcement, social services, prosecutors, lawyers, and others) to educate their own personnel about the
complex nature of domestic violence.
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CRIMINAL LAW

1. Statistics should be maintained concerning the handling of
assault cases, including sexual assault cases (statistics to include
charging decisions, prosecution rates, conviction rates,
sentencing decisions, and probation and parole decisions) with
annual collection and compilation of the data. There should
be a public policy that law enforcement officers and prosecutors pursue sexual offenses committed by a spouse, intimate
partner, or acquaintance with the same seriousness given to
violent crimes committed by a stranger.
2. Judicial education programs to increase sensitivity to
gender bias in the various stages of the criminal process should
be developed.
3. Education programs should be provided for judges and
lawyers concerning sexual assault, spousal assault and rape,
acquaintance rape, rape trauma syndrome, gender stereotypes
and rape myths that may be employed in the trials of sexual
offenses, consent defenses, and the rape shield statute.
F.

JUDICIAL SYSTEM AS EMPLOYER

1. Sexual harassment training should be an ongoing periodic
feature of judicial education.
2. The role of the presiding judge in the prevention of sexual
harassment should be established. An alternative procedure
should be provided for situations where it is inappropriate to
make complaints to the presiding judge.
3. A gender issues contact person should be designated in
each judicial district to enhance understanding of existing
sexual harassment policies and to respond appropriately to
inquiries or concerns expressed by employees.
4. The Supreme Court should establish goals for personnel
administration of courts at both levels, including the following:
offer opportunities for employees to enhance personal skills,
ensure timely and thorough reviews of job descriptions and
accompanying pay grades; encourage striving for gender
balance in hiring and promotion decisions whenever possible,
as long as candidates present equal qualifications.
5. All qualified persons should be encouraged to seek
judicial office.
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6. Participation by women on commissions and committees
should be encouraged.
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Appendix A
PRELIMINARY REPORT AND RECOMMENDATIONS
OF THE NORTH DAKOTA GENDER FAIRNESS
STUDY ASSESSMENT SUBCOMMITTEE

INTRODUCTION
In 1987, the Judicial Planning Committee of the North Dakota
Supreme Court authorized appointment of a Gender Fairness Study
Assessment Subcommittee:
to investigate whether or not there is full gender fairness in the
North Dakota Judicial System and, if not, to make recommendations to the Judicial Planning Committee.
(See 1987 Letter from Justice Levine)
To date, 17 other States have undertaken similar explorations of
those judicial systems. Their investigations have revealed, without exception, the persistence of gender inequities within their judicial systems and
have underscored the need for education and sensitization about issues
of fairness within the courts.
Chief Justice Douglas K. Amdahl of the Minnesota Supreme Court,
in his June 1987 order creating Minnesota's State Task Force for
Gender Fairness in the Courts, concisely described the pervasiveness of
gender inequities in the courts of this country:
[R]ecent scholarly investigations in local communities and
states of this nation have revealed a pattern of different and
unequal treatment of men and women in the American legal
and judicial systems .

. .

. [S]uch studies have demonstrated

that gender based myths, biases and stereotypes operate in the
application, interpretation and enforcement of numerous areas
of the law ....

There is no reason to believe that North Dakota enjoys a special
immunity from these problems. Just three months ago, at its annual
meeting in June 1988, the State Bar Association recognized a need to
further investigate gender fairness issues. It adopted a resolution
supporting the concept of a state-wide gender fairness commission:
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1. To investigate whether and what gender inequities, if any,
exist in the legal system of North Dakota and; 2. To recommend any changes necessary to assure that women and men are
treated equally in the legal system of the state.
The members of the Gender Fairness Study Assessment Subcommittee unanimously join with the State Bar Association in recommending
that a task force be formed and that an in-depth study of issues of
gender fairness in North Dakota be commenced.
FINDINGS
This Subcommittee's preliminary review of available anecdotal and
statistical information shows that gender bias does exist in North Dakota,
that it does affect both men and women within our legal system, and that
it negatively affects women more often than men.
We found:
1.

There is a perception among many women attorneys of differential
treatment in and out of the courtroom.

2.

There has been a dramatic increase in the numbers of women law
students and women practicing law in North Dakota which, in itself,
suggests a need to assess the legal system's adjustment to a gender
integrated profession (See April 11, 1988 letter from Luella Dunn
containing statistical data regarding the number of licensed female
attorneys from 1981 to present; August 29, 1988 letter from Sharon
Kraft and attachment listing women licensed to practice in North
Dakota from 1924-1987; and August 23, 1988, letter from Luella
Dunn reviewing data from Bar Board files and the North Dakota
Roll of attorneys.)

3.

National statistics show a substantial decrease in disposable
income for women and children and a substantial increase in
income for men following divorce. A survey of 250 North Dakota
divorce records, from three courthouses, allows us to make the
following observations:
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a.

245 of the 250 cases were stipulated divorces. The form of the
stipulation, virtually without exception, provided so little
information about income and property that allocations of
disposable income could not be assessed.

b.

Subjects of particular concern in appellate cases, e.g., pensions,
attorneys fees, and spousal support, are very infrequently
addressed in the stipulations.

c.

Custody was seldom awarded to men.

(See Domestic Relations Court Decisions Survey)
4.

There are improved areas and problem areas in protection and
treatment of domestic abuse victims by judges, prosecutors, and law
enforcement personnel. Most of these victims are women. Problems range from inappropriate remarks to frank denial of access to
court where women are not represented by counsel. (See Council
of Abused Women's Services Statewide Date Collection; Comments
of the Honorable Bruce Bohlman in letter June 1, 1988)

5.

A sampling of jury panels in Cass County showed that out of fifteen
juries which deliberated to verdict, a woman was chosen as foreperson only once, a man eleven times, and three were unidentified.
Permanent excuses from service were more frequently granted to
men. Also of interest is the fact that there may not be a
standardized procedure to determine who will be excused from
service on jury panels. (See Report of Jane C. Voglewede dated
August 26, 1988)

6.

Of adult and juvenile arrests in North Dakota, three-fourths are
of male offenders. Women are more likely than men to be placed
on probation than to be given jail time. More data is needed. (See
Criminal Justice Training and Statistics Division, Crime in North
Dakota 1985 and Memo of Bob Helton of the North Dakota
Attorney General's office)

These findings, made without benefit of resources to conduct the close
study they invite, demonstrate the need or, at the very least, further
inquiry. Accordingly, we urge the creation of a statewide commission to
study these and other issues of gender fairness in greater depth.
RECOMMENDATIONS
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We make these recommendations for a North Dakota Commission and
its gender fairness study:
1.

Study title: North Dakota Commission on Gender Fairness in
the Legal System.

2.

Statement of purpose:
a) To examine the status of women and men in the legal
system of this state;
b) to determine whether and what inequities exist;
c) to recommend any changes in attitude and administration
necessary to assure that women and men receive equal
treatment in North Dakota's legal system, and;
d) to educate the bench, the bar, and the public about gender
fairness in the legal system.

3.

Scope: suggested topics for Commission focus:
a) courtroom conduct;
b) access to the legal system and legal services;
c) domestic law including issues of protection order, child
custody, spousal support, and attorneys fees;
d) criminal and juvenile prosecution and disposition;
e) jury service;
f) judicial selection;
g) professional opportunities.

4.

Study schedule: December 1988 through June 1990.

5.

Commission membership:
a) size - 20;
b) composition: geographic balance; diverse experience;
mixture of lawyers, judges, and lay people.

6.

Data Collections:
a) attitude and experience survey of lawyers and judges (See
Memo of Harlan Fugelsten and sample surveys);
b) law school survey (See Memo of Marcia O'Kelly);
c) States Attorney survey;
d) public hearings;
e) expanded review of domestic relations court files;
f) expanded study of jury selection;
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identification and review of criminal and juvenile
prosecutions and dispositions.

7.

Commission budget and funding: In order to effectively
function, we would recommend that the Commission have a
half-time staff support position. Minnesota has budgeted
$61,000 for its gender fairness study. It has also received substantial in kind support from the court administrator's office.
Recognizing fiscal constraints in North Dakota's budget at this
time, we recommend that the budget for this commission be set
in the range of $35,000 to $50,000. Possible sources of funding would include the North Dakota Judicial System, the State
Bar Association of North Dakota, University of North Dakota
Law School, and individual attorney contributions.

8.

Commission Report: A final report should include analysis of
the status of gender fairness in North Dakota and recommendations of any changes necessary to assure that women and
men are treated equally in the legal system of this state. It
should also include methodology to implement a system to
monitor and ascertain whether the recommendations made in
the report are followed. We would recommend that an attempt
be made to coordinate with the University of North Dakota
Law School so that the final study document produced by the
Commission could be reported in the North Dakota Law
Review. If this can be accomplished, it will result in both
effective visibility and effective distribution of the report.

9.

Commission procedure:
We would recommend that the
procedures utilized by the Commission include:
a) Commission meetings;
b
regional hearings and educational programs;
c) data collection.
CONCLUSION

This preliminary report is not an indictment of the North Dakota
bench and bar. To the contrary, it is a testimonial, to our legal
community's willingness and ability to take a candid look at our legal
system in the spirit of self-improvement.
We emphatically agree with the New York State Task Force that
"[gender] reform depends on the willingness of the bench and bar to
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engage in intense self-examination and on the public's resolve to
demand a justice system more fully committed to fairness and equality."
It is with that resolve that we submit our recommendations, confident of
this State's ultimate commitment to equality for women and men
throughout our legal system.
Respectfully submitted,
GENDER FAIRNESS STUDY
ASSESSMENT SUBCOMMITTEE
Sarah Andrews Herman, Chair
Judge Bruce Bohlman
Patti Alleva
Marcia O'Kelly
Harlan Fuglesten
Cynthia Wagner Goulet
Jane Voglewede

Appendix B

State of North Dakota
SUPREME COURT
BISMARCK

Chambers of
Gerald W. VandeWalle
Chief Justice

February 4, 1994

The Honorable Gerald H. Rustad
District Court Judge
PO Box 2047
Williston, ND 58802-2047
Dear Judge Rustad:
Nearly six years ago, a subcommittee of the Supreme Judicial
Planning Committee completed a preliminary assessment of whether
there is full gender fairness in the North Dakota Judicial System.
Following nearly a year of path-breaking work in reviewing court
records and collecting and analyzing additional data, the Subcommittee
concluded that available anecdotal and statistical information pointed to
the existence of gender inequities in North Dakota which affect both
men and women, but negatively affect women more often than men.
The Subcommittee unanimously recommended the formation of a commission to conduct an in-depth study of gender fairness in the courts.
Although convinced of the importance and worth of such an undertaking, the Supreme Court was prevented by fiscal constraints from pursuing the Subcommittee's recommendation. I am gratified, however, that
after far too long a wait, the way has finally been prepared for the establishment of a Supreme Court Commission on Gender Fairness in the
Courts. The Commission Co-Chairs will be Justice Beryl J. Levine and

1258

NORTH DAKOTA LAW REVIEW

[VOL. 72:1113

Sarah Andrews Herman. Over the next year, through a series of public
hearings and working meetings, the Commission will examine the status
and experience of women and men in our judicial system to determine
whether or what inequities exist and will make recommendations concerning any changes considered necessary to ensure that women and men
receive equal treatment in North Dakota's judicial system. It is perhaps
an understatement to say that the work of this Commission will have a
profound importance for the well-being of our judicial system.
I am, therefore, asking you to accept appointment as a member of
the Supreme Court's Commission on Gender Fairness in the Courts. I
think you will find the Commission's work invigorating, challenging,
and rewarding. I emphasize, however, that the Commission, if it is to be
effective in its work, will requite a commitment of time and effort on
your part. A great deal of thought was given to potential Commission
members. Consequently, this offer of appointment was not casually
undertaken. It is a reflection of the interest and integrity that I and the
members of the planning group believe you will bring to this project. I
sincerely hope that your schedule will permit you to accept this
appointment.
On May 31, 1984, when Lawrence H. Cooke, Chief Judge of the
State of New York, announced the formation of the New York Task
Force on Women in the Courts, he said:
"Distinctions grounded on improper concerns have no
place whatsoever in the operation of our legal system and every
reasonable effort should be made to guarantee that the scales
of justice are balanced evenly for every person who comes before the courts. They expect no less and, certainly, are entitled
to no less. There must be no corridors of special privilege,
high hurdles for some, or bans on any. There must be no
institutional hypocrisy."
What is true for New York is no less true for North Dakota.
Decisions made or actions taken based on preconceived notions about
the nature, roles, and abilities of women and men rather than upon evaluation of each individual situation strike at the heart of a judicial system
that promises fairness and impartiality. Gender inequities frustrate and
impugn the struggle by judges, lawyers, and litigants alike to achieve
justice. For these reasons, I ask that you seriously consider this offer of
appointment and I hope that you can join in the Commission's work.
The first meeting of the Supreme Court's Commission on Gender
Fairness in the Courts is scheduled for Monday, March 21, 1994, in
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Bismarck. Please notify me in writing, no later than February 11. 1994,
concerning whether you are able to accept this appointment. If you
accept, please also indicate your availability for the March 21 meeting. I
look forward to hearing from you very soon.
Sincerely,
Gerald W. VandeWalle
GWV/cs

Appendix C
NORTH DAKOTA COMMISSION ON GENDER FAIRNESS
IN THE COURTS SURVEY OF NORTH DAKOTA JUDGES
Thank you for helping the North Dakota Supreme Court's
Commission on Gender Fairness in the Courts by answering this survey.
The items will ask how you are treated and about your observations
of the way men and women are treated in courtroom proceedings and in
the court system generally. Please respond based on your own experiences and observations of the court system as a judge. Although most
questions ask you just to circle a response, please feel free to add comments in the margins, at the end of each section, or wherever you think
they would clarify your answer. You may include additional pages if
necessary.
I.
II.
III.
IV.
V.
VI.
VII.

GENERAL BACKGROUND
pp 1-2
COURTROOM INTERACTION
pp 2-6
COURTROOM STYLES
pp 7-8
FAMILY LAW
pp 8-11
DOMESTIC VIOLENCE
pp 11-13
CRIMINAL LAW
pp 14-15
CRIMINAL SEXUAL CONDUCT
p 16
It is important for us to obtain this information from you, whether
or not you believe there are gender-related problems in the court system.
We are interested in your thoughts on these issues. All responses will be
confidential and no individuals will be specifically identified in any
reports of the research. Please return the completed questionnaire within
one week of its receipt. If you have any questions about the survey
please call me, Professor Wendelin M. Hume-Project Coordinator, at
(701)777-4001. Thank you.
I.

GENERAL BACKGROUND

Please circle the appropriate response or fill in the information in the
space provided.
1.

Gender:

1. Male

2.

Race:

1. White
3. African American
5. Hispanic

2. Female
2. Native American
4. Asian
6. Other
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3.

Year of birth

4.

Year in which you were first admitted to practice law in any
state.

5.
6.

7.

-Year

in which you first became a judge.

Current court level:
1. Appellate (including Surrogates)
3. Municipal

2. District
4. Other

Your employment during the last five years is described best as
(check only one):
1. Private Practice - Solo Practitioner
2. Private Practice - Law Firm
3. Legal Services /Legal Aid
4. Academic
5. Corporate
6. Prosecutor
7. Public Defender
8. Judge
9. Government / Public Sector
10. Other Employment (Please Specify)

8. Before you became a judge, in which area(s) of specialty did you
regularly practice? (Circle all that apply).
2. Appellate
1. General Practice
4. Civil Litigation
3. Family Law
6. Criminal Prosecution
5. Labor/Employment
8. Juvenile Law
7. Criminal Defense
10. Real Estate Law
Law
9. Corporate
12. Other (Please Specify)
11. Government Law
9. In the past five years, approximately what percentage of your
judicial assignment has been spent in each of the following areas?
3. Family
2. Civil
1. Criminal
5. Probate
4. Juvenile
10. In which of the following areas do you prefer to work?
(please rank: 1= most preferred)
3. Family
2. Civil
1. Criminal
5. Probate
4. Juvenile
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11. Please briefly explain the reason(s) why you sought a judicial
position.
12. Do you have any comments about the effect of gender in the
judicial selection process? (Add additional pages if needed)
II.

COURTROOM INTERACTION

The following questions ask how often you personally have
observed specific types of behavior in the North Dakota state or local
courts in the last five years. Some of the questions also ask your opinion
about certain types of behavior. Please circle the response that comes
closest to your own observations or opinions. If a question refers to an
area in which you have no experience, circle "N/A" - Not Applicable,
No Basis for Judgment. Please feel free to add written comments in the
margins or wherever appropriate. You might wish to comment for several reasons such as to provide an example, clarify a point, or describe an
incident within or before the stated five year time frame (please state the
year in which the incident took place). Please note that in the scales
which follow: A=Always (90% of the time or more), O=Often (75%89% of the time), S=Sometimes (26%-74% of the time), R=Rarely
(11%-25% of the time), N=Never (10% of the time or less), and
N/A=Not Applicable or No Basis for Judgment.
1.

In the last five years, approximately how many times did women
attorneys appear before you in court or chambers?
approximate number of times
A

0

S

R

N

N/A

2.

Women attorneys are addressed by first names or terms of
endearment when men attorneys are not.
-by counsel
1 2
3
4
5
8
- by court personnel
1 2
3
4
5 8
-by bailiffs
1 2
3
4
5 8

3.

Women litigants or witnesses are addressed by their first names or
terms of endearment when men litigants or witnesses are not.
-by counsel
1 2
3
4
5 8
- by court personnel
1 2
3
4
5 8
-by bailiffs
1 2
3
4
5 8
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0

S

R

N

Women attorneys are asked if they are attorneys when men
asked.
- by counsel
1 2
3
4
5
- by court personnel
1 2
3
4
5
-by bailiffs
1 2
3 4
5

N/A
are not
8
8
8

5.

Comments are made about the physical appearance or apparel of women attorneys in court, when no such comments are made about men.
-by counsel
1 2
3
4
5
8
- by court personnel
1 2
3
4
5
8
-by bailiffs
1 2
3 4
5 8

6.

Comments are made about the physical appearance/apparel of women
litigants or witnesses when no such comments are made about men.
-by counsel
1 2
3
4
5 8
- by court personnel
1 2
3
4
5
8
-by bailiffs
1
2
3
4
5
8

7.

Remarks or jokes demeaning to women are
chambers.
-by counsel
1
2
- by court personnel
1 2
-by bailiffs
1 2

made in court or in
3
3
3

4
4
4

5
5
5

8
8
8

8.

Women attorneys are subjected to physical sexual harassment.
-by counsel
1 2
3
4
5
8
- by court personnel
1 2
3
4
5
8
-by bailiffs
1 2
3
4
5
8

9.

Women attorneys are subjected to verbal sexual harassment.
- by counsel
1 2
3
4
5
- by court personnel
1 2
3
4
5
-by bailiffs
1 2
3
4
5

8
8
8

People often have different opinions about what is appropriate
behavior in a particular setting. The following questions offer various
hypothetical situations and ask you two things: first, whether you would
rate the behavior described as objectionable or not objectionable; and
second, what you think is the appropriate response for a judge when
confronted with this situation. There are no "right" answers to these
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questions. You are asked only for your opinions about the behavior and
the appropriate reaction by a judge in these circumstances.
10. Suppose during a jury trial, an attorney addresses a female witness
by her first name (while addressing male witnesses by their titles
and last names). No objection is made by counsel.
a)

Using this scale ranging from "NOT OBJECTIONABLE" to
"HIGHLY OBJECTIONABLE," how would you rate this
behavior? (Circle the number that best fits your opinion).
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
5
b) What do you think would be the appropriate response for the
judge?
1. Admonish the attorney immediately in open court
2. Ask counsel to approach the bench and issue a reprimand
3. Admonish the attorney later in chambers
4. Ignore it
11.

Suppose a male attorney makes a comment in chambers about the
"great legs" of a female attorney who is present.

a)

Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
5
b)

What do you think would be the appropriate response for the
judge?
1. Admonish the attorney
2. Admonish the attorney only if the female attorney objects
3. Ignore it

12. Suppose a male attorney addresses an opposing attorney as
"honey" during a jury trial. No objection is made by counsel.
a)

Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
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What do you think would be the appropriate response for the
judge?
1. Admonish the attorney immediately in open court
2. Ask counsel to approach the bench and issue a reprimand
3. Admonish the attorney later in chambers
4. Ignore it

13. Suppose an attorney makes a comment
court during a jury trial. No objection is
a) Using this scale, how would you rate
NOT
SOMEWHAT
OBJECTIONABLE
OBJECTIONABLE
1
2
3
b)

about "bitchy women" in
made by counsel.
this behavior?
HIGHLY
OBJECTIONABLE
4
5

What do you think would be the appropriate response for the
judge?
1. Admonish the attorney immediately in open court
2. Ask counsel to approach the bench and issue a reprimand
3. Admonish the attorney later in chambers
4. Ignore it

14. Suppose an attorney tells a joke demeaning to women in chambers.
a) Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
5
b)

What do you think would be the appropriate response for the
judge?
1. Tell the attorney such a joke is not appropriate
2. Tell the attorney it is not appropriate only if women are
present
3. Laugh if it is funny
4. Ignore it

15. Suppose a female court reporter is the subject of repeated unwanted
sexual advances from a male attorney.
a) Using this scale, how would you rate this behavior?
NOT
OBJECTIONABLE
1
2

SOMEWHAT
OBJECTIONABLE
3

4

HIGHLY
OBJECTIONABLE
5
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If a judge were aware of this, what do you think would be the
appropriate response for the judge?
1. Admonish the attorney
2. Admonish the attorney only if the court reporter asks for
assistance
3. Ignore it

16. Suppose a male bailiff makes repeated unwanted sexual advances
toward a woman attorney in the courtroom when court is not in
session.
a) Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
5
b)

If a judge were aware of this, what do you think would be the
appropriate response for the judge?
1. Admonish the bailiff
2. Admonish the bailiff only if the attorney asks for assistance
3. Ignore it

17. Suppose a male attorney addresses a 45 year-old female attorney as
"young lady" during a jury trial. No objection is made by counsel.
a) Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
5
b)

What do you think would be the appropriate response for the
judge?
1. Admonish the attorney immediately in open court
2. Ask counsel to approach the bench and issue a reprimand
3. Admonish the attorney later in chambers
4. Ignore it

18. During voir dire, an attorney addresses jurors of one gender by
their first names, jurors of the other gender by their last names. No
* objection is made by counsel.
a) Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
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What do you think would be the appropriate response for the
judge?
1. Admonish the attorney immediately in open court
2. Ask counsel to approach the bench and issue a reprimand
3. Admonish the attorney later in chambers
4. Ignore it

19. Suppose a male judge in your district makes the following
comment to a male attorney regarding a woman attorney who is
present in the courtroom: "I may not like her arguments but I sure
like her body."

a) Using this scale, how would you rate this behavior?
NOT
SOMEWHAT
HIGHLY
OBJECTIONABLE
OBJECTIONABLE
OBJECTIONABLE
1
2
3
4
5
b)

What do you think would be the appropriate response for a
judge who hears about the incident?
1. Ask the judge about what happened and express
disapproval to him
2. Ask the judge about it only if the judge is a personal
friend
3. Mention the incident to the Presiding Judge in the district
and ask that something be done about it
4. Ignore it

20. If you have observed any gender-based discrimination in your
courtroom or in chambers during the last five years, please briefly
describe the most serious such incident.
21. In the incident described in question 20, did you intervene? If so,
in what way? If not, what considerations influenced you not to
intervene?
22. The necessity of occasionally traveling with courtroom personnel
makes me reluctant to choose a law clerk or court reporter of the
opposite sex.
1. Strongly Agree
2. Agree
3. Disagree
4. Strongly Disagree
5. No Opinion
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23. Which of the following statements best describes your overall
perception of gender bias against women in the North Dakota state
or local courts at the present time?
1. There is no gender bias against women in the North Dakota
courts.
2. Gender bias against women exists, but only in a few areas and
with certain individuals.
3. Gender bias against women is widespread, but subtle and hard
to detect.
4. Gender bias against women is widespread and readily apparent.
24. Which of the following statements best describes your overall perception of gender bias against men in the North Dakota state or
local courts at the present time?
1. There is no gender bias against men in the North Dakota
courts.
2. Gender bias against men exists, but only in a few areas and with
certain individuals.
3. Gender bias against men is widespread, but subtle and hard to
detect.
4. Gender bias against men is widespread and readily apparent.
25. In your opinion, how has gender bias in the North Dakota state or
local courts changed over the past few years?
1. There is less gender bias now than in the past.
2. There is more gender bias now than in the past.
3. There is the same amount of gender bias now as in the past.
4. There is a different kind of gender bias now than in the past.
5. There has never been any gender bias, now or in the past.
26. Are there any topics related to courtroom interaction that you
would like to see addressed in judicial education programs? If
so, please describe.
III. COURTROOM STYLES
The following questions ask how often you personally have observed or
experienced specific types of behavior in the North Dakota state or local
courts in the last five years. Some of the questions also ask your opinion
about certain types of behavior. Please circle the response that comes
closest to your own observations or opinions.
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A

O

S

R

N

N/A

1.

Male lawyers make disparaging remarks in open court about female
3 4
5 8
1
2
lawyers' litigating styles.

2.

Female lawyers make disparaging remarks in open court about male
1 2
3
4
5 8
lawyers' litigating styles.

3.

I have heard lawyers make disparaging remarks about a female
judge's style of handling the courtroom or the case.
8
3
4
5
1 2

4.

I have heard lawyers make disparaging remarks about a male
judge's style of handling the courtroom or the case.
1 2
3
4
5
8

5.

I have heard lawyers make disparaging remarks about a female
judge's ability in handling the courtroom or the case.
1 2
3 4
5
8

6.

I have heard lawyers make disparaging remarks about a male
judge's ability in handling the courtroom or the case.
1 2
3 4
5
8

7.

In court, if you ever encountered what you considered to be softspoken female lawyers, did you (select best response):
1. View her/them as ineffectual
2. View her/them as lacking confidence
3. View her/them as demonstrating quiet confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered a soft-spoken female lawyer

8.

In court, if you ever encountered what you considered to be softspoken male lawyers, did you (select best response):
1. View him/them as ineffectual
2. View him/them as lacking confidence
3. View him/them as demonstrating quiet confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered a soft-spoken male lawyer
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In court, if you ever encountered what you considered to be
aggressive female lawyers, did you (select best response):
1. View her/them as in control and effective
2. View her/them as acting in an unflattering manner
3. View her/them as demonstrating assertive confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered an aggressive female lawyer

10. In court, if you ever encountered what you considered to be
aggressive male lawyers, did you (select best response):
1. View him/them as in control and effective
2. View him/them as acting in an unflattering manner
3. View him/them as demonstrating assertive confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered an aggressive male lawyer
11. In your courtroom if you ever encountered a female courtroom
lawyer that you perceived to be ineffective or lacking confidence,
did you (select best response):
1. Make excuses for her
2. Bend over backwards to assist her
3. Silently penalize her for not measuring up
4. Openly criticize her
5. Say nothing one way or another
6. I have not encountered an ineffective female lawyer
12. In your courtroom if you ever encountered a male courtroom
lawyer that you perceived to be ineffective or lacking confidence,
did you (select best response):
1. Make excuses for him
2. Bend over backwards to assist him
3. Silently penalize him for not measuring up
4. Openly criticize him
5. Say nothing one way or another
6. I have not encountered an ineffective male lawyer
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A
13. The presence of
difficult for male
Why?
14. The presence of
difficult for male
Why?

0
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S

R

N

N/A

female lawyers in the courtroom makes it more
lawyers to litigate their cases.
1
2
3
4
5
8
female judges in the courtroom makes it more
lawyers to litigate their cases.
1
2
3
4
5
8

15. Considering the gender of the judge is an important part of a
lawyers' courtroom strategy.
1
2
3
4
5
8
IV. FAMILY LAW
1.

Approximately how many family law cases in North Dakota state or
local courts (temporary hearings, motions, final hearings, postdecree modifications) have you presided over during the last five
years?
.(IF NONE, PLEASE SKIP TO SECTION V.
DOMESTIC VIOLENCE)

Please circle the response that comes closest to your own experiences or
observations in the North Dakota state or local courts during the last five
years. This section of the questionnaire addresses five areas: (1) marital
property, (2) spousal maintenance, (3) child support, (4) custody and
visitation, and (5) attorney fees and litigation.
A
2.

0

S

R

Courts grant expeditious hearings in family law cases.
1
2
3
45

N

N/A

8

3.

Mediation is an effective method for resolving disputed issues in
family law cases.
1
2
3
4
5
8

4.

Justice would be improved by the establishment of a family court
with jurisdiction over family law, juvenile law and domestic
violence.
1
2
3
4
5
8
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A

0

S

R

N

N/A

5.

When one spouse's primary role has been as a homemaker, I award
a larger share of the marital property to the income-producing
spouse.
1 2
3
4
5
8

6.

When a privately-owned business is at issue, I consider the
contribution of a homemaker spouse as a contribution to the
business.
1 2
3
4
5
8

7.

When the family business is a farm, I give preference to the husband
in the distribution of marital property, including the farm.
8
3
4
5
1 2

8.

When physical custody of children is awarded to one spouse, I
award the family home or the right to live therein to the custodial
spouse.
1 2
3
4
5
8

9.

In dividing marital property, I weigh more negatively extramarital
affairs by a spouse if the spouse is:
1 (MALE) 2 (FEMALE)
3 (No Difference)
4 (N/A)

10. In dividing marital property, I weigh more negatively alcohol or
drug abuse by a spouse if the spouse is:
1 (MALE) 2 (FEMALE)
3 (No Difference)
4 (N/A)
11. In dividing marital property, I weigh more negatively financial
misconduct or irresponsibility by a spouse if the spouse is:
I (MALE) 2 (FEMALE)
3 (No Difference)
4 (N/A)
SPOUSAL SUPPORT
12. -

% In approximately what percentage of your divorce trials

13.

% In approximately what percentage of your divorce cases

is spousal support a contested issue?
__

settled by default is support awarded?
14. -

% In approximately what percentage of your divorce cases

15. -

% In approximately what percentage of your divorce cases

settled by stipulation is support agreed to?
do males request spousal support?
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16. When a homemaker spouse in a long-term marriage seeks an award
of support, courts most often award:
1. Periodic support of unlimited duration
2. Limited duration support
3. Lump sum support or support in gross
4. No support
5. No basis to judge
A

0

S

R

N

N/A

17. I have a realistic understanding of the likely future earnings of a
homemaker who has been out of the labor force for a long period
of time.
1 2
3
4
5
8
18. 1 have a realistic understanding of the likelihood of the economically dependent spouse being able to support him/herself through appropriate employment.
1. 2
3
4
5
8
19. Limited duration spousal support awards are sufficient to allow the
economically-dependent spouse to obtain education and/or retraining.
1 2
3
4
5
8
20. When courts award or modify support, the award:
- is ordered retroactive to the date of filing
1 2 3 4 5 8
- is excessive in amount or duration
1 2 3 4 5 8
- is inadequate in amount or duration
1 2 3 4 5 8
- equalizes the future standards of living for the two spouses
1 2 3 4 5 8
- has an adverse impact on the post-divorce standard of living of
the economically dependent spouse
1 2 3 4 5 8
- has an adverse impact on the post-divorce standard of living of
the economically dominant spouse
1 2 3 4 5 8
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21. What minimum definition of a "long-term marriage" do you
usually use in deciding to award permanent support?
1. under 10 years
2. 10-15 years
3. 16-20 years
4. 21-25 years
5. more than 25 years
6. no basis for judgment
22. Suppose a rehabilitative maintenance is being awarded to a 42 yearold homemaker holding a non-specialized BA degree (earned 20
years ago) who has never held a job outside the home. What length
of time would you consider sufficient to allow for retraining? What
other factors would you consider in making this award?
23. Suppose permanent support is being awarded to a 50-year-old
homemaker with a high school education who has been out of the
labor market for 25 years. What would you consider to be the
likely future annual earning capacity for such a person? What
factors would you consider in making this award?
CHILD SUPPORT
24. In the last five years, in approximately what percentage of cases
have you deviated upward from the child support guidelines?
% of cases
25. In the last five years, in approximately what percentage of cases
have you deviated downward from the child support guidelines?
% of cases
A

0

S

R

N

N/A

26. I require evidence that stipulated amounts of child support is within
the guidelines or evidence of the reason that justifies going outside
the guidelines.
1
2
3
4
5
8
27. I exercise the court's civil contempt powers to enforce child support
orders.
1 2
3
4
5
8
28. I jail non-payers of child support as a final step in the civil
contempt process.
1 2
3
4
5
8
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29. In the last five years, approximately how many non-payers of child
who
out of approximately
support have you jailed?_
were found in contempt.
CUSTODY AND VISITATION
A

O

S

R

N

N/A

30. Other things being equal, I believe mothers will take better care of
8
5
3
4
1 2
young children.
31. Other things being equal, I believe the parent in the stronger
financial position will take better care of young children.
8
5
4
3
1 2
32. Other things being equal, I believe the parent who has been the primary caregiver will take better care of young children.
8
5
4
3
1 2
33. Joint legal custody is appropriate even if one parent objects.
5
4
3
1 2

8

34. Joint legal custody is appropriate even if both parents object.
8
5
4
3
1 2
35. Joint physical custody is appropriate even if one parent objects.
5
8
3
4
1 2
36. Joint physical custody is appropriate even if both parents object.
8
5
4
3
1 2
37. I give fair and individualized consideration to fathers who seek
8
5
1 2
3 4
custody of their children.
38. Court-awarded visitation is sufficient to allow meaningful
participation in children's lives by the noncustodial parent.
8
5
4
3
1 2
39. Other things being equal, noncustodial mothers should have more
visitation privileges than noncustodial fathers.
8
4
5
1 2
3
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A

0

S

R

N

N/A

40. Other things being equal, noncustodial fathers should have more
visitation privileges than noncustodial mothers.
5
8
3 4
1 2
41. Custody mediation is appropriate even in cases where there is a
8
5
3
4
1 2
history of family violence.
42. Women use allegations of child sexual abuse as a weapon in custody
8
5
4
3
1
2
disputes.
43. In deciding custody, I weigh more negatively alcohol or drug abuse
by a parent if the parent is:
2 (FEMALE)
I (MALE)
4 (No Basis for Judgment)
3 (No Difference)
44. In deciding custody, I weigh more negatively extramarital affairs by
a parent if the parent is:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
45. In deciding custody, I weigh more negatively depressions by a
parent if the parent is:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
46. In deciding custody, I weigh more negatively non-caretaking
activities, such as substantial focus on career development, if the
2 (FEMALE)
1 (MALE)
parent is:
4 (No Basis for Judgment)
3 (No Difference)
47. I am more likely to grant the request of a custodial parent to
relocate the children's residence outside the state if the parent is:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
48. In making custody determinations, are there any factors that you
weigh differently depending on whether the parent is a mother or a
father? If so, please describe.
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ATTORNEY FEES AND LITIGATION
49. In approximately what percentage of your cases do you award
temporary attorney fees and litigation expenses?
_
% of cases
50. In approximately what percentage of your cases do you award
temporary attorney fees and litigation expenses as part of the final
judgement?
% of cases
V.

DOMESTIC VIOLENCE

1.

In approximately how many Protection Order proceedings in North
Dakota courts have you been involved as a judge during the last five
years?
approximate number of cases (IF NONE, PLEASE
SKIP TO QUESTION #21)
__
% of petitioners who are male

For the purposes of this questionnaire, please address domestic violence
involving spouses or adult partners-NOT child abuse. Please circle the
response that comes closest to your own experience or observations in
the North Dakota state or local courts during the last five years.
2.

I award the following when warranted: (mark all that apply)
1. Child Support
2. Spousal Support
3. Supervised Visitation
4. Treatment and/or educational programs
5. The family home to the petitioner
6. Temporary use of personal property, including motor
vehicles
A O
S
R N N/A

3.

I grant requests for supervised visitation during Domestic Violence
proceedings.
1 2 3 4 5 8

4.

Petitioners receive assistance from court personnel in understanding
how to seek a Protection Order.
1 2
3
4
5
8

5.

Respondents get assistance from court personnel in understanding
the nature of the proceedings against them.
1 2
3
4
5
8
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A

0

S

R

N

N/A

6.

Respondents get assistance from an advocate in understanding the
nature of the proceedings against them.
1 2 3 4 5 8

7.

Petitioners are represented by counsel during proceedings for
Protection Orders.
1 2 3 4 5 8

8.

Respondents are represented by counsel during proceedings for
Protection Orders.
1 2 3 4 5 8

9.

I would like to grant mutual Protection Orders when only one party
has petitioned for the order.
1 2
3
4
5
8

10. Under what circumstances would you proceed as in question 9?
11. Forced, non-consensual sexual intercourse between spouses justifies
issuance of a Protection Order.
1 2 3 4 5 8
12. I sentence convicted misdemeanor violators of Protection Orders to
jail.
1 2 3 4 5 8
13. Court personnel discourage potential Petitioners from seeking
Protection Orders.
1 2 3 4 5 8
14. I give a full hearing of all evidence in Protection Order
proceedings.
1 2 3 4 5 8
15. I give equal consideration to the testimony of Petitioners and
Respondents in Protection Order proceedings.
1 2 3 4 5 8
16. I give equal consideration to the testimony of unrepresented Petitioners and represented Petitioners in Protection Order proceedings.
1 2 3 4 5 8
17. I grant Protection Orders when Petitioners are in fear of serious
bodily harm without requiring evidence of physical abuse.
1 2 3 4 5 8
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18. Have you presided over an adult abuse proceeding when a Protection Order has been used for a purpose other than that stated in the
statute?
1 (YES)
2 (NO)
19. Do you have any examples or illustrations of gender bias or
gender-related problems in the use and enforcement of Protection
Orders? If so, please describe. (Use additional pages if needed.)
20. Are there any topics related to Protection Order proceedings that
you would like to see addressed in judicial education programs? If
so, please describe.
21. In approximately how many criminal domestic violence proceedings in North Dakota state or local courts have your presided over
in the last five years?
approximate number of proceedings (IF NONE, PLEASE
SKIP TO SECTION VI)
% approximate percentage of male defendants
% approximate percentage of female defendants
A

0

S

R

N

N/A

22. Mandatory arrest policies result in police charging defendants with
domestic assault without probable cause.
1 2
3
4
5
8
23. Police find probable cause to arrest based on the victim's statement.
1 2
3
4
5
8
24. I require a statement of reasons by the prosecutor for dismissal of a
domestic assault charge prior to trial.
1 2
3
4
5
8
25. The victim's testimony alone is regarded by prosecutors as a
sufficient basis for prosecution of a domestic assault charge.
1 2
3
4
5
8
26. Prosecutorial offices commit adequate resources to the prosecution
of domestic assault cases.
1 2
3
4
5
8
27. Victim advocate programs, such as domestic abuse intervention
projects, decrease the rate of dismissals in domestic assault prosecutions.
1 2
3
4
5
8
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A

O

S

R

N

N/A

28. Prosecutors notify victims of domestic assault prior to dismissing
criminal charges against the alleged assailant.
1 2
3
4
5
8
29. I consider the ongoing safety needs of the victim in setting bail.
1 2
3
4
5
8
30. I consider the ongoing safety needs of the victim in setting
conditions of release.
1 2
3
4
5
8
31. I am reluctant to use criminal sanctions as a remedy for domestic
violence.
1 2
3
4
5
8
32. Bail is set lower in domestic violence cases than in other assault
offenses.
1 2
3
4
5
8
33. On balance, do you
helpful or harmful in
1. Very helpful
2.
4. Very harmful 5.

think victim advocate programs have been
criminal domestic violence proceedings?
Somewhat helpful 3. Somewhat harmful
No Opinion

Why do you feel this way?
34. Do you have any examples or illustrations of gender bias or
gender-related problems in domestic violence prosecutions? If so,
please describe.
VI. CRIMINAL LAW
1.

In approximately how many criminal cases in North Dakota state or
local courts have you been involved as a judge during the last five
years?
approximate number of cases (IF NONE, PLEASE SKIP
TO SECTION VII)
% of female offenders involved
Please circle the response that comes closest to your own experience or
observations in the North Dakota state or local courts during the last five
years.
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PROSECUTION/SENTENCING
2.

In making the decision to prosecute similarly situated offenders for
misdemeanors, prosecutors are more likely to prosecute if the
offender is: 1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

3.

In making the decision to prosecute similarly situated offenders for
assault prosecutors are more likely to prosecute if the offender is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

4.

In making the decision to sentence similarly situated offenders for
similar crimes, I am likely to impose a harsher sentence if the
defendant is: 1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

5.

Full-time employment outside of the home weighs more heavily in
favor of a lenient sentence if the offender is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

6.

In similarly situated cases of child abuse, a defendant is more likely
to receive probation or a shorter sentence if the defendant is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
A

0

S

R

N

N/A

7.

Offenders convicted of domestic assaults receive shorter sentences
than offenders convicted of other assaults.
1 2
3
4
5
8

8.

Presentence investigations include gender-based considerations as
factors in recommendations for sentencing.
1 2
3
4
5
8

9.

Gender is considered at sentencing because women recidivate less
often.
1
2
3
4
5
8
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A

0

S

R

N

N/A

10. In sentencing pregnant defendants, courts order probation rather
than send a pregnant offender to prison.
1
2
3
4
5
8
11. Women who are violent offenders receive longer sentences than
violent male offenders.
1
2
3
4
5
8
12. In sentencing offenders who have primary financial responsibility
in two-parent households, who is more likely to receive a lenient
sentence or probation?
1 (MALE offender) 2 (FEMALE offender)
3 (equal consideration is given to financial responsibility)
4 (financial responsibility is not a factor in sentencing decisions)
5 (No Basis for Judgment)
13. In sentencing offenders who are the primary care givers in
two-parent households with young children, who is more likely to
receive a lenient sentence or probation?
1 (MALE offender) 2 (FEMALE offender)
3 (equal consideration is given to financial responsibility)
4 (financial responsibility is not a factor in sentencing decisions)
5 (No Basis for Judgment)
14. In sentencing offenders who are primary care givers in singleparent households with young children, who is more likely to
receive a lenient sentence or probation?
1 (MALE offender) 2 (FEMALE offender)
3 (equal consideration is given to financial responsibility)
4 (financial responsibility is not a factor in sentencing decisions)
5 (No Basis for Judgment)
15. Probation is more effective in reducing recidivism among offenders
who are:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
16. Defendants are more likely to be released on their own
recognizance at a pretrial hearing if they are:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
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17. Incarceration is more effective for reducing recidivism among
offenders who are:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
DETENTION AND INCARCERATION
18. The dangers associated with prison are more serious for inmates
who are:
I (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
19. Inmates who receive comparable length sentences actually serve
shorter sentences if they are:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
20. Community corrections alternatives to prison are more available to
offenders who are:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
SEXUAL ASSAULT/RAPE
A

O

S

R

N

N/A

21. Victims of sexual assault are treated with sensitivity by myself and
court personnel.
1 2
3
4
5
8
22. Expert testimony concerning rape trauma syndrome is admitted as
evidence to explain a victim's behavior.
1 2
3
4
5
8
23. Victim advocacy
prosecution.

programs

improve
1 2 3

the
4

rate
5

8

24. When a husband is the alleged offender, prosecutors are less likely
to pursue a sexual assault.
1 2
3
4
5
8
25. The amount of bond in sexual assault cases is lower when the victim
and defendant know one another prior to the alleged assault.
1 2
3 4
5
8
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A

0

S

R

N

N/A

26. Juries are less likely to convict a defendant charged with rape when
the victim has been sexually active.
5
8
2
3
4
1

27. Alleged rape victims fabricate complaints against defendants.
8
5
4
3
2
1
28. The sentence received by sexual assault offenders is shorter when
the offender and victim have had a prior relationship.
4
5
8
1
2
3
29. I exercise appropriate control during trial proceedings to protect the
complaining witness from improper questioning.
5
8
1 2
3
4
30. I interpret the Rape Shield Law strictly, excluding evidence of a
8
1 2
3
4
5
victim's prior sexual conduct.
31. Prosecutors are less likely to proceed on "date" or "acquain1 2 3 4 5 8
tance" rape charges.
32. In homicide cases, expert testimony regarding the battered spouse
syndrome is accorded credibility when admitted as evidence in
8
1 2
3
4
5
court.
33. Do you have any examples of gender-related problems in the area
of criminal law? If so, please describe.
VII. CRIMINAL SEXUAL CONDUCT
1.

In approximately how many criminal sexual conduct cases in North
Dakota courts have you served as a judge during the last five years?
approximate number of cases (IF NONE, PLEASE SKIP
TO QUESTION 10)

The following questions refer to judicial decisions at the trial court level
in criminal sexual conduct cases. Please circle the response that comes
closest to your own experience or observations in the North Dakota state
or local trial courts during the last five years.
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A

O

S

R

N

N/A

2.

Other factors being equal, bail in criminal sexual conduct cases
where the parties know one another is set lower than in cases where
5
8
1 2
3
4
the parties are strangers.

3.

When there is improper questioning about a complainant's prior
sexual conduct, I intervene if the prosecutor does not.
8
1 2
3
4
5

4.

Cross-examination of the complainant in "date rape" cases goes
beyond what is necessary to present a consent defense.
1 2
3 4
5
8

5.

Other factors being equal, I give more lenient sentences in "date
rape" cases than in "stranger rape" cases.
8
5
4
3
1 2

6.

Defense attorneys appeal to gender stereotypes (for example,
"women say no when they mean yes"; "provocative dress is an
invitation") in order to discredit the victim in criminal sexual
8
1
2
3
4
5
conduct cases.

7.

In criminal sexual conduct cases, when the perpetrator is an adult
male and the victim is a juvenile, the sentence is more severe if the
2 (FEMALE)
1 (MALE)
victim is:
4 (No Basis for Judgment)
3 (No Difference)

8.

Questioning about the past sexual conduct of the victim in criminal
sexual conduct cases is more likely to be limited when the defense
1 (MALE)
2 (FEMALE)
counsel is:
4 (No Basis for Judgment)
3 (No Difference)

9.

Do you have an example or illustration of gender bias or genderrelated problems in judicial decision-making in criminal sexual
conduct cases? If so, please describe. (Use additional pages if
needed.)

10. Please make any comments you would like about gender-related
problems in the area of juvenile law.

1996]

. APPENDIX C

1287

11. Do you believe that people tend to "over-react" or become "hypersensitive" to the issue of gender fairness in the courts?
Please share your views.
THANK YOU very much for your help. Please feel free to attach
additional pages of comments concerning gender fairness in the courts
that you might have. The completed questionnaire and any extra pages
of comments can be returned by placing them in the enclosed
pre-addressed postage paid envelope.

Appendix D
NORTH DAKOTA COMMISSION ON GENDER FAIRNESS
IN THE COURTS
ATTORNEY SURVEY
Thank you for helping the North Dakota Supreme Court's
Commission on Gender Fairness in the Courts by answering this survey.
You will need to answer only selected parts of the questionnaire.
For example, most attorneys who do not regularly appear in court will
answer only Part I (Background) and Part II (Professionalism). Attorneys who do regularly appear in court will answer Part I-VI and other
parts related to substantive areas of law in which they are involved. As
you go through the questionnaire, directions will indicate which parts
you should complete and which to skip.
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.

GENERAL BACKGROUND
PROFESSIONALISM
COURTROOM INTERACTION
COURTROOM STYLES
JUDICIAL INTERVENTION
ACCESS TO REPRESENTATION
FAMILY LAW
DOMESTIC VIOLENCE
CRIMINAL LAW
CRIMINAL SEXUAL CONDUCT

pp 1-2
p2
pp 3-5
pp 6-7
pp 8-9
pp 9-10
pp 10-13
pp 14-15
pp 16-17
pp 18-19

Questions at the beginning of several sections ask how many times
you have "represented a party" in specific types of cases. Please
interpret "represented a party" broadly to include first chair, second
chair, advised, represented the state, and so on.
Although most questions ask you just to circle a response, please
feel free to add comments in the margins, at the end of each section, or
wherever you think they would clarify your answer. Feel free to include
additional sheets of paper if necessary.
It is important for us to obtain this information from you, whether
or not you believe there are gender related problems in the court system.
We are interested in your thoughts on these issues. All responses will be
confidential and no individuals will be specifically identified in any
reports of the research. Please return the completed questionnaire within
one week of its receipt. If you have any questions about the survey
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please call me, Professor Wendelin M. Hume-Project Coordinator, at
(701) 777-4001. Thank you.
I.

GENERAL BACKGROUND

Everyone should complete Part 1. Please check or circle the appropriate response or fill in the information in the space provided.
1.

Gender:

2.

Race:

1. Male

2. Female

1. White
3. African American
5. Hispanic

2. Native American
4. Asian
6. Other

3.

Year of birth

4.

Year in which you were first admitted to practice (in any state).

5.

Number of years you have actively engaged in the practice of
law.

6.

Number of years you have been employed in your current
position.

7.

Number of different jobs you have held in the legal profession
(including clerkships and paralegal positions).

8.

Number of attorneys in your immediate office.

9.

-Approximately what percentage of your clients are women? (if
no individual clients state "N/A")

10. Which of the following best describes your current employment?
1. Private Practice-Solo Practitioner
2. Private Practice-Law Firm
3. Legal Services / Legal Aid
4. Academic
5. Corporate
6. Prosecutor
7. Public Defender
8. Government / Public Sector
9. Other Employment (Please Specify)
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11. In which area(s) of specialty do you regularly practice? (Circle all
that apply).
1. General Practice
2. Criminal
3. Family Law
4. Corporate
5. Civil Litigation
6. Real Estate
7. Labor/Employment
8. Appellate
9. Other (Please Specify)
12. If you have not sought a judicial position within the last five years,
please briefly explain why.
13

Do you have any comments about the effect of gender in the
judicial selection process? (Add additional pages if needed).

Everyone should complete Part II.
II.

PROFESSIONALISM

The following questions ask your opinion about certain types of
behavior. If a question refers to an area in which you have no opinion,
circle "N/A"-Not Applicable, No Basis for Judgment. Please feel free to
add written comments in the margins or wherever appropriate. You
might wish to comment for several reasons such as to provide an
example, clarify a point, or describe an incident within or before the
stated five year time frame (please state the year in which the incident
took place). Please note that in the scales which follow: A=Always (90%
of the time or more), O=Often (75%-89% of the time), S-Sometimes
(26%-74% of the time), R=Rarely (11%-25% of the time), N-Never
(10% of the time or less), and N/A-Not Applicable or No Basis for
Judgment.
A

0

S

R

N

N/A

1.

It is unprofessional for a lawyer to use gender-biased conduct as a
means to frustrate or disadvantage the adversary in the courtroom.
1 2
3
4
5
8

2.

Zealous advocacy requires a lawyer to use gender stereotypes of all
actors to the client's advantage.
1 2
3
4
5
8

3.

Zealous advocacy requires male lawyers to use their gender to the
clients advantage.
1 2
3
4
5
8
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A

O

S

R

N

N/A

4.

Zealous advocacy requires female lawyers to use their gender to the
client s advantage.
1 2
3
4
5
8

5.

A lawyer who personally abhors gender stereotypes, but recognizes
that using them at trial might work to the client's advantage in the
jury's eyes, should use them anyway.
8
3
4
5
1 2

6.

A lawyer who personally abhors gender stereotypes, but recognizes
that using them at trial might workto the clients advantage in the
judge's eyes, should use them anyway.
1 2
3
4
5
8

7.

How often were you present in North Dakota state or local courts or
in chambers in the last five years?
1. Daily
2. Weekly
3. Once or twice a month
4. Less than once a month
5. Never
If "Never", then please skip to question 13 on the
last page of the survey and answer it. It will not be
necessary for you to fill out the remainder of the
questionnaire.

PART III through PART VI should be answered by all attorneys who
appear in court or chambers.
III.

COURTROOM INTERACTION

The following questions ask how often you personally have
observed or experienced specific types of behavior in the North Dakota
state or local courts in the last five years. Please circle the response that
comes closest to your own observation.
1.

If you do civil trial work, approximately what percentage of all your
work is the following?
% 1. Domestic Relations
% 2. Personal Injury
% 3. Commercial
% 4. Other (please specify)
5. No Civil Trial Work

19961

1293

APPENDIX D

2.

If you do civil trial work, approximately what percentage of your
civil trial work is the following?
% 1. First Chair
___% 2. Second Chair
% 3. Brief Writing
4. No Civil Trial Work

3.

If you do criminal trial work, approximately what percentage of
your criminal trial work is the following?
% 1. First Chair
% 2. Second Chair
% 3. Charging and Plea Work
% 4. Other (please specify)
5. No Criminal Trial Work

4.

In the last five years, in approximately what percentage of your
court appearances were other counsel women?
%
A

O

S

R

N

N/A

5.

Women attorneys are addressed by first names or terms of
endearment when men attorneys are not.
- by judges
1
2
3
4
5
8
- by counsel
1
2
3 4
5
8
- by court personnel
1
2
3 4
5
8
- by bailiffs
1
2
3 4
5
8

6.

Women litigants or witnesses are addressed by their first names or
terms of endearment when men litigants or witnesses are not.
- by judges
1
2
3
4
5
8
- by counsel
1
2
3
4
5
8
- by court personnel
1
2
3
4
5
8
- by bailiffs
1
2
3
4
5
8

7.

Women attorneys are asked if they are attorneys when men
asked.
-by judges
1 2 3 4 5
- by counsel
1 2
3
4
5
- by court personnel
1 2
3
4
5
- by bailiffs
1 2
3
4
5

are not
8
8
8
8
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Comments are made about the physical
women attorneys in court, when no such
men.
- by judges
1
- by counsel
1
- by court personnel
1
- by bailiffs
1

0

S

R

N

N/A

appearance or apparel of
comments are made about
2
2
2
2

3
3
3
3

4
4
4
4

5
5
5
5

8
8
8
8

Comments are made about the physical appearance or apparel of
women litigants or witnesses whenno such comments are made
about men.
- by judges
1 2 3 4 5 8
- by counsel
1
2
3
4
5
8
- by court personnel
1
2
3
4
5
8
- by bailiffs
1
2
3
4
5
8

10. Remarks or jokes demeaning to women are
chambers.
- by judges
1 2
- by counsel
1 2
- by court personnel
1
2
- by bailiffs
1
2

made in court or in
3
3
3
3

4
4
4
4

5
5
5
5

8
8
8
8

11. Women attorneys are subjected to physical sexual harassment.
- by judges
1
2
3
4
5
8
- by counsel
1
2
3
4
5 8
- by court personnel
1 2
3
4
5 8
- by bailiffs
1 2
3
4
5
8
12. Women attorneys are subjected to verbal sexual harassment.
- by judges
1 2
3
4
5
- by counsel
1 2
3 4
5
- by court personnel
1
2
3
4
5
- by bailiffs
1 2
3
4
5

8
8
8
8
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13. Women litigants or witnesses are subjected to
harassment.
-by judges
1 2 3
- by counsel
1 2
3
- by court personnel
1 2
3
- by bailiffs
1 2
3

physical sexual
4
4
4
4

5
5
5
5

8
8
8
8

14. Women litigants or witnesses are subjected to verbal
harassment.
-by judges
1 2 3 4 5
- by counsel
1 2
3
4
5
- by court personnel
1 2
3
4
5
- by bailiffs
1 2
3
4
5

sexual

15. Women court personnel are subjected to physical
harassment.
-by judges
1 2 3 4 5
- by counsel
1 2
3
4
5
- by court personnel
1 2
3
4
5
- by bailiffs
1 2
3
4
5

sexual

8
8
8
8

8
8
8
8

16. Women court personnel are subjected to verbal sexual harassment.
- by judges
1 2 3 4 5 8
- by counsel
1 2
3
4
5
8
- by court personnel
1 2
3
4
5
8
- by bailiffs
1 2
3
4
5
8
17. When gender bias occurs in the courtroom, the judge intervenes to
stop it.
1
2
3 4
5
8
18. In my opinion, judges assign more credibility to the arguments of
attorneys who are: 1 (MALE)
2 (FEMALE)
3 (Neither)
19. In my opinion, judges assign more credibility to the opinions of
experts who are: 1 (MALE)
2 (FEMALE)
3 (Neither)
20. In my opinion, judges assign more credibility to the testimony of
witnesses who are: 1 (MALE)
2 (FEMALE)
3 (Neither)
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S

R

N

N/A

21. Gender bias is encountered in the courtroom.
1 2

3

4

5

8

22. Gender bias is encountered in chambers.
1

3

4

5

8

A

2

23. Gender bias is encountered outside the courtroom during depositions, negotiations, etc.
1 2
3
4
5
8
24. Jurors decide cases based on preconceived or stereotypical ideas of
the gender roles that men and women play in society.
1 2
3 4
5
8
25. Which of the following statements best describes your overall
perception of gender bias against women in the North Dakota state
or local courts at the present time?
1. There is no gender bias against women in the North Dakota
courts.
2. Gender bias against women exists, but only in a few areas and
with certain individuals.
3. Gender bias against women is widespread, but subtle and hard
to detect.
4. Gender bias against women is widespread and readily apparent.
26. Which of the following statements best describes your overall
perception of gender bias against men in the North Dakota state or
local courts at the present time?
1. There is no gender bias against men in the North Dakota
courts.
2. Gender bias against men exists, but only in a few areas and with
certain individuals.
3. Gender bias against men is widespread, but subtle and hard to
detect.
4. Gender bias against men is widespread and readily apparent.
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27. In your opinion, how has gender bias in the North Dakota state or
local courts changed over the past few years?
1. There is less gender bias now than in the past.
2. There is more gender bias now than in the past
3. There is the same amount of gender bias now as in the past.
4. There is a different kind of gender bias now than in the past.
5. There has never been any gender bias, now or in the past.
28. In the last five years, have you experienced or personally observed
any incidents of sexual harassment or discrimination based on
gender in the North Dakota state or local courts? If so, please
describe the incident(s), without naming specific individuals. (Use
additional pages if necessary.)
29. Did anyone intervene to correct the behavior described in question
#28?
1 (YES)
who? (counsel, judge, other)
If "YES," how?
2
(NO)
30. In your opinion, did the behavior described in question #28 affect
the outcome of the case?
I
(YES)
If "YES," how?
2
(NO)
IV. COURTROOM STYLES
The following questions ask how often you personally have observed or experienced specific types of behavior in the North Dakota
state or local courts in the last five years. Some of the questions also ask
your opinion about certain types of behavior. Please circle the response
that comes closest to your own observations or opinions.
A

O

S

R

N

N/A

1.

Male lawyers make disparaging remarks in open court about female
lawyers' litigating styles.
1 2
3
4
5
8

2.

Female lawyers make disparaging remarks in open court about male
lawyers' litigating styles.
1 2
3
4
5
8

3.

Judges make disparaging remarks in open court about female
lawyers' litigating styles.
1
2
3
4
5
8
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A

0

S

R

N

N/A

4.

Judges make disparaging remarks in open court about male
3
4
5
8
lawyers' litigating styles.
1 2

5.

I have heard lawyers make disparaging remarks about a female
judge's style of handling the courtroom or the case.
3
4
5
8
1 2

6.

I have heard lawyers make disparaging remarks about a male
judge's style of handling the courtroom or the case.
8
1 2
3
4
5

7.

I have heard lawyers make disparaging remarks about a female
judge's ability in handling the courtroom or the case.
4
5
8
1 2
3

8.

I have heard lawyers make disparaging remarks about a male
judge's ability in handling the courtroom or the case.
1 2
3
4
5
8

9.

In court, if you ever encountered what you considered to be softspoken female lawyers, did you (select best response):
1.
View her/them as ineffectual
2.
View her/them as lacking confidence
3.
View her/them as demonstrating quiet confidence
4.
Think nothing of this style one way or the other
Other
5.
6.
1 have not encountered a soft-spoken female lawyer

10. In court, if you ever encountered what you considered to be softspoken male lawyers, did you (select best response):
1 View him/them as ineffectual
2. View him/them as lacking confidence
3. View him/them as demonstrating quiet confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered a soft-spoken male lawyer
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11. In court, if you ever encountered what you considered to be
aggressive female lawyers, did you (select best response):
1. View her/them as in control and effective
2. View her/them as acting in an unflattering manner
3. View her/them as demonstrating assertive confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered an aggressive female lawyer
12. In court, if you ever encountered what you considered to be
aggressive male lawyers, did you (select best response):
1. View him/them as in control and effective
2. View him/them as acting in an unflattering manner
3. View him/them as demonstrating assertive confidence
4. Think nothing of this style one way or the other
5. Other
6. I have not encountered an aggressive male lawyer
13. If you ever litigated against a female courtroom lawyer that you
perceived to be ineffective or lacking confidence, did the judge
(select best response):
1. Make excuses for her
2. Bend over backwards to assist her
3. Silently penalize her for not measuring up
4. Openly criticize her
5. Say nothing one way or another
6. 1 have not litigated against an ineffective female lawyer
14. If you ever litigated against a male courtroom lawyer that you
perceived to be ineffective or lacking confidence, did the judge
(select best response):
1. Make excuses for him
2. Bend over backwards to assist him
3. Silently penalize him for not measuring up
4. Openly criticize him
5. Say nothing one way or another
6. 1 have not litigated against an ineffective male lawyer
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15. The presence of female lawyers in the courtroom makes it more
difficult for male lawyers to litigate their cases.
1
2
3
4
5
8
Why?
16. The presence of female judges in the courtroom makes it more
difficult for male lawyers to litigate their cases.
1
2
3
4
5
8
Why?
17. Considering the gender of the judge is an important part of
courtroom strategy.
1 2
3
4
5
8
18. If the gender of the judge is considered (to whatever degree), why
(select all appropriate responses)?
1. Male judges sometimes favor male lawyers just because they
are male lawyers
2. Female judges sometimes favor female lawyers just because
they are female lawyers
3. Male judges sometimes favor female lawyers just because they
are female lawyers
4. Female judges sometimes favor male lawyers just because they
are male lawyers
5. Male judges are more hostile/receptive to certain types of
claims
6. Female judges are more hostile/receptive to certain types of
claims
7. The judges' gender will influence the lawyer's litigation style
8. Other (please specify)
V.

JUDICIAL INTERVENTION

The following questions ask how often you have observed or
experienced specific types of behavior in the North Dakota state or local
courts in the last five years. Some of the questions also ask your opinion
about certain types of behavior. Please circle the response in the left
column that comes closest to your own actual observations. Please circle
the response in the right column that comes closest to your opinions
even if you have had no actual observations of such incidents.
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During a jury trial, a male lawyer addresses a female lawyer or
witness by her first name (but addresses other male lawyers or
witnesses by their last names).

DID
THE JUDGE
AOSRNN/A
1 2 34 5 8 (1) Suggest that more formal address for the women is appropriate
I 2 34 5 8 (2) Ask counsel to approach the bench and give the same suggestion
1 2 34 5 8 (3) Admonish the lawyer immediately in open court
1 2 34 5 8 (4) Ignore the issue unless raised by the woman/women
1 2 34 5

2.

8

(5) Do nothing

SHOULD

DMD

I 2 34 5

8

(1) Suggest that more formal address for the women is appropriate
(2) Ask counsel to approach the bench and give the same suggestion
(3) Admonish the lawyer immediately in open court
(4) Ignore the issue unless raised by the woman/women
(5) Do nothing

THE JUDGE
A O SRN N/A
1 2 345 8
1 2 345 8
1 2 345 8
1 2 345 8
1 2 345 8

During a jury trial, a male lawyer addresses a female lawyer or
witness with the term "young lady" or "dear" or similar term of
endearment.

DID
THE JUDGE
AOSRNN/A
1 2 34 5 8
1 2 34 5 8
1 2 34 5 8
1 2 34 5 8

(1) Suggest that those terms were inappropriate
(2) Ask counsel to approach the bench and give the same suggestion
(3) Admonish the lawyer immediately in open court
(4) Ignore the issue unless raised by the woman/women

1 2 34 5

(5) Donothing

4.

SHOULD
THE JUDGE
AOSRNN/A
1 2 345 8
1 2 345 8
1 2 345 8
1 2 345 8
1 2 345 8

During a bench trial a male lawyer addresses a female lawyer or
witness by her first name (but addresses other male lawyers or
witnesses by their last names).

THE JUDGE
A OS RN N/A
1 2 34 5 8
1 2 34 5 8
I 2 34 5 8
i 2 34 5 8

3.

1301

8

SHOULD
THE JUDGE
AOSRNN/A
1 2 345 8
1 2 345 8
1 2 345 8
1 2 345 8
1 2 345 8

During a bench trial a male lawyer addresses a female lawyer or
witness with the term "young lady" or "dear" or similar term of
endearment.

DID
THE JUDGE
AOSRNN/A
1 2 34 5 8
1 2 34 5 8
1 2 34 5 8
I 2 34 5 8

(1) Suggest that those terms were inappropriate
(2) Ask counsel to approach the bench and give the same suggestion
(3) Admonish the lawyer immediately in open court
(4) Ignore the issue unless raised by the woman/women

I 2 34 5

(5) Do nothing

8

SHOULD
THE JUDGE
AOSRNN/A
12345 8
12345 8
12 345 8
12 345 8
12345 8
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A male lawyer tells a joke demeaning to female lawyers in
chambers.

DID
THE JUDGE
AOSRNN/A
1 2 34 5 8
1 2 34 5 8
1 2 34 5 8
I 2 345 8

6.

SHOULD
THE JUDGE
AOSRNN/A
12345 8
12345 8
12 345 8
12345 8

(1) Suggest that those terms were inappropriate
(2) Admonish the lawyer immediately in open court
(3) Ignore the issue unless raised by the woman/women
(4) Do nothing

A female lawyer tells a joke demeaning to male lawyers in
chambers.

DID
THE JUDGE
A OS R N N/A
1 2 34 5 8
1 2 34 5 8
1 2 34 5 8
1 2 34 5 8

SHOULD
THE JUDGE
AOSRNN/A
12345 8
12345 8
12345 8
12 345 8

(1) Suggest that those terms were inappropriate
(2) Admonish the lawyer immediately in open court
(3) Ignore the issue unless raised by the man/men
(4) Do nothing

VI. ACCESS TO REPRESENTATION
The following questions refer to possible problems some clients
may encounter in gaining access to representation in the North Dakota
state or local courts in any area of law. Please circle the response that
come closest to your own experience, observation or opinion about
access to representation in the North Dakota state or local courts during
the last five years.
1.

2.

Attorney fee awards are higher if the client is:
1 (MALE)
2 (FEMALE)
3 (NO DIFFERENCE)

8 (N/A)

Attorney fee awards are higher if the attorney is:
1 (MALE)
2 (FEMALE)
3 (NO DIFFERENCE)

8 (N/A)

A

O

S

R

N

N/A

3.

Attorney fee awards in gender-based employment discrimination
cases are high enough to encourage attorneys to take these cases.
8
4
5
3
1 2

4.

In divorce proceedings Orders for temporary attorney's fees and
litigation expenses are sufficient to allow the economicallydependent spouse to pursue litigation.
8
4
5
3
1 2
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A

O

S

R

N

N/A

5.

When awards for temporary attorney's fees and litigation expenses
are insufficient in divorce proceedings, courts grant such expenses
in adequate amounts in the final judgment.
4
5
8
1 2
3

6.

Wives do not appeal promising claims due to lack of financial
resources.
1 2 3 4 5 8

7.

Husbands do not appeal promising claims due to lack of financial
resources.
1 2 3 4 5 8

8.

The reluctance of courts to award temporary attorney fees in family
law cases precludes me from taking such cases.
1 2
3
4
5
8

9.

The reluctance of courts to award attorney fees in litigation to
modify child support awards precludes me from taking such cases.
1 2
3
4
5
8

10. In my practice, a retainer fee is required for family law cases.
1 2
3
4
5
8
11. Family law cases benefit by more continuity on the bench (eg., one
judge handling the case from start to finish).
1 2
3
4
5
8
12. Judges have negative attitudes toward family law.
1 2
3

4

5

8

13. Approximately what percentage of your potential clients are you
unable to represent because of their inability to pay a retainer?
% of women clients

% of men clients

N/A-no private clients

N/A-all clients on contingency basis

14. Approximately what percentage of cases do you take pro bono or
with little expectation of being paid?
% of women clients

% of men clients

N/A-no private clients

N/A-all clients on contingency basis
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15. Do you have any examples or illustrations of gender bias or
gender-related problems that affect access to representation in the
North Dakota courts? If so, please describe.
VII. FAMILY LAW
1.

In approximately how many family law cases in North Dakota have
you represented a party in the last five years?
__(IF NONE, PLEASE SKIP TO SECTION VIII. DOMESTIC
VIOLENCE)

Please circle the response that come closest to your own experiences
or observations in the North Dakota state or local courts during the last
five years. This section of the questionnaire addresses five areas: (1)
marital property, (2) spousal maintenance, (3) child support, (4) custody
and visitations, and (5) negotiation/settlement.
2.

Based on the family law cases in which you represented a party in
the last five years, please estimate the following:
% of clients who are male
% of clients who are female
% of cases in which you had a trial of contested issues
% of cases settled by negotiation
% of cases settled by mediation
% of cases settled by default

A
3.

0

S

R

Courts grant expeditious hearings in family law cases.
1 2
3
45

N

N/A

8

4.

Mediation is an effective method for resolving disputed issues in
family law cases.
1 2
3
4
5
8

5.

Justice would be improved by the establishment of a family court
with jurisdiction over family law, juvenile law and domestic
violence.
1 2
3
4
5
8

MARITAL PROPERTY
6.

When one spouse's primary role has been as a homemaker, judges
award a larger share of the marital property to the incomeproducing spouse.
1 2
3
4
5
8
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A

0

S

R

N

N/A

7.

When a privately-owned business is at issue, judges consider the
contribution of a homemaker spouse as a contribution to the
8
5
4
3
1 2
business.

8.

When the family business is a farm, judges give preference to the
husband in the distribution of marital property, including the farm.
8
5
4
3
2
1

9.

When physical custody of children is awarded to one spouse, judges
award the family home or the right to live therein to the custodial
8
5
4
3
1 2
spouse.

10. In dividing marital property, judges are likely to weigh more
negatively extramarital affairs by a spouse if the spouse is:
4 (N/A)
3 (No Difference)
2 (FEMALE)
1 (MALE)
11. In dividing marital property, judges are likely to weigh more
negatively alcohol or drug abuse by a spouse if the spouse is:
4 (N/A)
3 (No Difference)
2 (FEMALE)
1 (MALE)
12. In dividing marital property, judges are likely to weigh more
negatively financial misconduct or irresponsibility by a spouse if
the spouse is:
4 (N/A)
3 (No Difference)
2 (FEMALE)
I (MALE)
SPOUSAL SUPPORT
13. In approximately what percentage of your cases is spousal support a
contested issue?
% of cases awarded or agreed to
% of cases requested
14.

% In approximately what percentage of your cases do males
request spousal support?

15.

In approximately what percentage of your trials is support a
contested issue?
__%

In approximately what percentage of your cases is support
16. ._%
decided by negotiation?

1306
17.

NORTH DAKOTA LAW REVIEW

[VOL.

72:1113

% In approximately what percentage of your cases is support

decided by mediation?
18. When a homemaker spouse in a long-term marriage seeks an award
of support, courts most often award:
1. Periodic support of unlimited duration
2. Limited duration support
3. Lump sum support or support in gross
4. No support
5. No basis to judge
A 0
S
R N N/A
19. Judges have a realistic understanding of the likely future earnings
of a homemaker who has been out of the labor force for a long
period of time.
1 2
3
4
5
8
20. Judges have a realistic understanding of the likelihood of the
economically dependent spouse being able to support him/herself
through appropriate employment.
1 2
3
4
5
8
21. Limited duration support awards are sufficient to allow the economically-dependent spouse to obtain education and/or retraining.
1 2
3
4
5
8
22. The courts use contempt proceedings to enforce payment of
support.
1 2
3
4
5
8
23. When courts award or modify spousal support the award:
- is ordered retroactive to the date of filing
1
2
3
4
5
- is excessive in amount or duration
1
2
3
4
5
- is inadequate in amount or duration
1
2
3
4
5
- equalizes the future standards of living for the two spouses
1
2
3
4
5
- has an adverse impact on the post-divorce standard of living
economically dependent spouse
1
2
3
4
5
- has an adverse impact on the post-divorce standard of living
economically dominant spouse
1 2
3
4
5

8
8
8
8
of the
8
of the
8
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N

24. The courts adequately enforce spousal support awards.
4
1 2
3

58

A

O

S

N/A

25. What minimum definition of a "long-term marriage" do judges
usually use in deciding to award permanent support?
1. under 10 years
2. 10-15 years
3. 16-20 years
4. 21-25 years
5. more than 25 years
6. no basis for judgment
26. In deciding the size of spousal support awards, judges are more
likely to sacrifice the current life-style of the:
1. husband
2. wife
3. both equally
4. no basis for judgment
CHILD SUPPORT
A

O

S

R

N

N/A

27. Child support awards accurately reflect the costs of rearing the
individual child.
1 2
3
4
5
8
28. Judges deviate upward from the child support guidelines when the
ability to pay of the non-custodial parent warrants it.
1 2
3 4
5
8
29. Judges deviate upward from the child support guidelines when
special needs of the child warrant it. 1 2
3 4
5
8
30. Judges are willing to grant post-judgment increases in child support
when such increases are warranted.
1 2
3
4
5
8
31. When noncustodial mothers are required to pay child support, the
amount awarded is within the child support guidelines.
1 2
3
4
5
8
32. Judges are willing to jail non-payers of child support as a final step
in the civil contempt process.
1 2
3
4
5
8

1308

NORTH DAKOTA LAW REVIEW

A

0

[VOL.

S

R

N

72:1113
N/A

33. When parents stipulate the amount of child support, judges require
evidence that the amount is within the guidelines or that there is a
reason for going outside the guidelines.
1
2
3 4
5
8
CUSTODY AND VISITATION
34. Approximate number of child custody cases you have handled in
the past five years.
-(If NONE, skip to question #55)
35. Judges give fair and individualized consideration to fathers who
seek custody of their children.
1 2
3
4
5
8
36. In awarding custody, judges indicate, by statement or action, that
young children belong with their mother.
1 2
3
4
5
8
37. In awarding custody, judges favor the parent in the stronger
financial position.
1 2
3
4
5
8
38. In awarding custody, judges favor the primary caregiving parent.
1 2
3
4
5
8
39. In awarding custody, judges take into account the father's violence
against the mother.
1 2
3
4
5
8
40. In awarding custody, judges take into account the mother's violence
against the father.
1 2
3
4
5
8
41. Joint legal custody is ordered over the objections of one parent.
8
4
5
2
3
1
42. Joint legal custody is ordered over the objections of both parents.
1
2
3
4
5
8
43. Joint physical custody is ordered over the objections of one parent.
8
5
4
3
1
2
44. Joint physical custody is ordered over the objections of both
parents.
1
2
3
4
5
8
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A

0

S

R

N

N/A

45. Court-awarded visitation is sufficient to allow meaningful participation in children's lives by the noncustodial parent.
1 2 3 4 5 8
46. Noncustodial mothers get more visitation privileges than noncustodial fathers.
1 2
3- 4
5
8
47. Noncustodial fathers get more visitation privileges than noncustodial mothers.
1 2 3 4 5 8
48. Judges give more credit to fathers for carrying out direct care
activities than they give to mothers.
1 2 3 4 5
8
49. Judges use contempt proceedings to enforce child visitation rights.
1 2 3 4 5 8
50. In deciding custody, judges are likely to weigh more negatively
alcohol or drug abuse by a parent if the parent is:
I (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
51. In deciding custody, judges are likely to weigh more negatively
extramarital affairs by a parent if the parent is:
I(MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
52. In deciding custody, judges are likely to weigh more negatively
depressions by a parent if the parent is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
53. In deciding custody, judges are likely to weigh more negatively
non-caretaking activities, such as substantial focus on career
development, if the parent is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
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54. Judges are more likely to grant the request of a custodial parent to
relocate the children's residence outside the state if the parent is:
1 (MALE)
2 (FEMALE)
4 (No Basis for Judgment)
3 (No Difference)
NEGOTIATION/SETTLEMENT
A

O

S

R

N

N/A

55. Attorneys dissuade fathers from seeking custody because they
believe that judges will not givefair and individualized consideration
to a father's request for custody.
1 2
3
4
5
8
56. Mothers agree to accept less child support than would be required
by the child support guidelinesin exchange for fathers' agreements
not to contest custody.
1 2
3
4
5
8
57. Fathers agree to accept less property or spousal support in exchange
for mothers' agreements notto contest custody.
5
8
4
3
1 2
58. Fathers agree to accept less child support than would be required by
the child support guidelines in exchange for mothers' agreements
not to contest custody.
1 2
3 4
5
8
59. Mothers agree to accept less property or spousal support in
exchange for fathers' agreements not to contest custody.
1 2
3 4
5
8
60. Wives yield on promising claims in family law cases due to lack of
financial resources.
1 2
3 4
5
8
61. Husbands yield on promising claims in family law cases due to lack
of financial resources.
1 2
3
4
5
8
62. Do you have any examples or illustrations of gender bias or
gender-related problems in the handling of family law cases. If so,
please describe. (Use additional pages if needed.)
63. Are there any topics in the area of family law that you would like to
see addressed in judicial education programs. If so, please describe.
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64. Do you have any examples or illustrations of gender bias or
gender-related problems in judicial decision-making in the area of
family law? If so, please describe.
VIII. DOMESTIC VIOLENCE
1.

In approximately how many Protection Order proceedings in North
Dakota courts have you represented a party during the last five
years?
approximate number of cases (IF NONE, PLEASE
SKIP TO QUESTION #15)
% of petitioners who are male

For the purposes of this questionnaire, please address domestic violence
involving spouses or adult partners-NOT child abuse. Please circle the
response that comes closest to your own experience or observations in
the North Dakota state or local courts during the last five years.
A

0

S

R

N

N/A

2.

Petitioners receive assistance from court personnel in understanding
how to seek a Protection Order.
1 2
3
4
5
8

3.

Respondents get assistance from court personnel in understanding
the nature of the proceedings against them.
1 2
3
4
5
8

4.

Petitioners are represented by counsel during proceedings for
Protection Orders.
1 2
3
4
5
8

5.

Respondents are represented by counsel during proceedings for
Protection Orders.
1 2
3
4
5
8

6.

Mutual Protection Orders are ordered even when only one party
had petitioned for the order.
1 2
3
4
5
8

7.

Respondents are given the opportunity to contest ex parte
Protection Orders at their initial court appearance.
1 2
3
4
5
8

8.

Judges sentence convicted misdemeanor violators of Protection
Orders to jail.
1 2
3
4
5
8
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0

S

R

N

N/A

Judges give a full hearing of all evidence in Protection Order
proceedings.
1 2 3 4 5 8

10. Judges give equal consideration to the testimony of Petitioners and
Respondents in Protection Order proceedings.
1 2
3
4
5
8
11. Judges give equal consideration to the testimony of unrepresented
Petitioners and represented Petitioners in Protection Order proceedings.
1 2
3
4
5
8
12. Judges grant Protection Orders when Petitioners are in fear of
serious bodily harm without requiring evidence of physical abuse.
1 2
3
4
5
8
13. Protection Orders are used for purposes other than those stated in
the statute.
1 2
3
4
5
8
14. Do you have any examples or illustrations of gender bias or
gender-related problems in the use and enforcement of Protection
Orders? If so, please describe. (Use additional pages if needed.)
15. In approximately how many criminal domestic violence proceedings in North Dakota state or local courts have you represented a
party in the last five years?
approximate number of cases ((IF NONE, PLEASE SKIP TO
SECTION IX)
approximate number where served as Prosecutor
# with male victim
# with female victim
-approximate number where served as Defense
# with male client
# with female client
A

0

S

R

N

N/A

16. The victim's testimony alone is regarded by prosecutors as a
sufficient basis for prosecution of a domestic assault charge.
1 2
3
4
5
8
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D
A

0

S

R

N

N/A

17. Mandatory arrest policies result in police charging defendants with
domestic assault withoutprobable cause.
1 2
3
4
5
8
18. Judges require a statement of reasons by the prosecutor for
dismissal of a domestic assault charge prior to trial.
1 2
3
4
5
8
19. Crime victim's right legislation interferes with the sound exercise of
prosecutorial discretion indomestic violence cases.
1 2
3
4
5
8
20. Prosecutors notify victims of domestic assault prior to dismissing
criminal charges against the alleged assailant.
1 2
3 4
5
8
21. Judges sentence convicted misdemeanor violators of Orders for
Protection to jail.
1 2
3
4
5
8
22. In setting bail, judges take account of the ongoing safety
requirements of the victim.
1 2
3
4
5
8
23. In setting conditions of release judges take account of the ongoing
safety requirements ofthe victim.
1 2
3 4
5
8
24. In sentencing those convicted of domestic assault, judges take
account of the ongoing safety requirements of the victim.
1 2
3
4
5
8
25. The attitudes of law enforcement personnel discourage victim
cooperation in domestic assault cases. 1 2
3
4
5
8
26. The attitude of prosecutors discourages victim cooperation in
domestic assault cases.
1 2
3
4
5
8
27. The attitudes of judges discourage victim cooperation in domestic
assault cases.
1 2 3 4 5 8
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S

R

N

N/A

28. Prosecutorial offices commit adequate resources to the prosecution
of domestic assault cases.
1 2
3
4
5
8
29. Victim advocate programs, such as domestic abuse intervention
projects, decrease the rate of dismissals in domestic assault
prosecutions.
1 2
3
4
5 8
30. Judges are reluctant to use criminal sanctions as a remedy for
domestic violence.
1 2
3
4
5
8
31. Domestic assault cases are more likely to be charged if the
prosecutor is: 1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
32. Domestic assault prosecutions are more likely to be successful if the
judge is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
33. Domestic assault prosecutions are more likely to be successful if the
prosecutor is: I(MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
34. Do you have any example or illustration of gender bias or
gender-related problems in domestic violence prosecutions? If so,
please describe.

IX. CRIMINAL LAW
1.

In approximately how many criminal cases in North Dakota courts
have you been involved as a lawyer during the last five years?
-approximate number of cases (IF NONE, PLEASE SKIP TO
SECTION X)
% of female offenders involved

Please circle the response that comes closest to your own experience or
observations in the North Dakota state or local courts during the last five
years.
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PROSECUTION/SENTENCING
similarly situated offenders for
likely to prosecute if the
2 (FEMALE)
4 (No Basis for Judgment)

2.

In making the decision to prosecute
misdemeanors, prosecutors are more
offender is:
1 (MALE)
3 (No Difference)

3.

In making the decision to prosecute similarly situated offenders for
assault prosecutors are more likely to prosecute if the offender is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

4.

In making the decision to sentence similarly situated offenders for
similar crimes, judges are likely to impose a harsher sentence if the
defendant is: 1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

5.

Full-time employment outside of the home weighs more heavily in
favor of a lenient sentence if the offender is:
I (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

6.

In similarly situated cases of child abuse, a defendant is more likely
to receive probation or a shorter sentence if the defendant is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
A

0

S

R

N

N/A

7.

Offenders convicted of domestic assaults receive shorter sentences
than offenders convicted of other assaults.
1 2
3
4
5
8

8.

Presentence investigations include gender-based considerations as
factors in recommendations for sentencing.
1 2
3
4
5
8

9.

Gender is considered at sentencing because women recidivate less
often.
1 2
3
4
5
8
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A

0

S

R

N

N/A

10. In sentencing pregnant defendants, courts order probation rather
than send a pregnant offender to prison.
1 2
3
4
5
8
11. Women who are violent offenders receive longer sentences than
violent male offenders.
1 2
3
4
5
8
12. In sentencing offenders who have primary financial responsibility
in two-parent households, who is more likely to receive a lenient
sentence or probation?
1 (MALE offender)
2 (FEMALE offender)
3 (equal consideration is given to financial responsibility)
4 (fiscal responsibility is not a factor in sentencing decisions)
5 (No Basis for Judgment)
13. In sentencing offenders who are the primary care givers in
two-parent households with young children, who is more likely to
receive a lenient sentence or probation?
1 (MALE offender)
2 (FEMALE offender)
3 (equal consideration is given to parental responsibility)
4 (parental responsibility is not a factor in sentencing decisions)
5 (No Basis for Judgment)
14. In sentencing offenders who are primary care givers in singleparent households with young children, who is more likely to
receive a lenient sentence or probation?
1 (MALE offender)
2 (FEMALE offender)
3 (equal consideration is given to parental responsibility)
4 parental responsibility is not a factor in sentencing decisions)
5 (No Basis for Judgment)
15. Probation is more effective in reducing recidivism among offenders
who are:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
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DETENTION AND INCARCERATION
16. Defendants are more likely to be released on their own
recognizance at a pretrial hearing if they are:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
17. Incarceration is more effective for reducing recidivism among
offenders who are:
1 (MALE)
2 (FEMALE)
4 (No Basis for Judgment)
3 (No Difference)
18. The dangers associated with prison are more serious for inmates
2 (FEMALE)
1 (MALE)
who are:
4 (No Basis for Judgment)
3 (No Difference)
19. Inmates who receive comparable length sentences actually serve
shorter sentences if they are:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
20. Community corrections alternatives to prison are more available to
offenders who are:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
SEXUAL ASSAULT/RAPE
A

O

S

R

N

N/A

21. Victims of sexual assault are treated with sensitivity by judges and
8
3
4
5
1 2
court personnel.
,22. Expert testimony concerning rape trauma syndrome is admitted as
evidence to explain a victim's behavior.
5
8
3
4
1 2
23. Victim advocacy programs improve the rate of prosecution.
5
3
4
1 2

8

24. When a husband is the alleged offender, prosecutors are less likely
8
4
5
1 2
3
to pursue a sexual assault.
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S

R

N

N/A

25. The amount of bond in sexual assault cases is lower when the victim
and defendant know oneanother prior to the alleged assault.
5
8
3
4
1 2
26. Juries are less likely to convict a defendant charged with rape when
the victim has been sexually active.
1 2
3
4
5
8
27. Alleged rape victims fabricate complaints against defendants.
8
4
5
3
1 2
28. The sentence received by sexual assault offenders is shorter when
the offender and victim have had a prior relationship.
5
8
3
4
1 2
29. Judges exercise appropriate control during trial proceedings to
protect the complaining witness from improper questioning.
1
2
3
4
5
8
30. Judges interpret the Rape Shield Law strictly, excluding evidence of
a victim's prior sexual conduct.
1
2
3
4
5
8
31. Prosecutors are less likely
"acquaintance" rape charges.

to
1

proceed
2
3

on
4

"date"
5
8

or

32. In homicide cases, expert testimony regarding the battered spouse
syndrome is accorded credibility when admitted as evidence in
court.
1 2 3 4 5 8
33. Do you have any examples of gender-related problems in the area
of criminal law? If so, please describe.
X.

CRIMINAL SEXUAL CONDUCT

1.

In approximately how many criminal sexual conduct cases in North
Dakota courts have you represented a party during the last five
years?
-approximate number of cases (IF NONE, PLEASE SKIP TO
QUESTION 12)
% served as prosecutor
% served as defense counsel
% cases heard by male judge
% heard by female judge
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The following questions refer to judicial decisions at the trial court level
in criminal sexual conduct cases. Please circle the response that comes
closest to your own experience or observations in the North Dakota state
or local trial courts during the last five years.
A

O

S

R

N

N/A

2.

Other factors being equal, bail in criminal sexual conduct cases
where the parties know one anotheris set lower than in cases where
the parties are strangers.
1
2
3
4
5
8

3.

If there is improper questioning about a complainants prior sexual
conduct, the judge intervenes if the prosecutor does not.
1
2
3
4
5
8

4.

Cross-examination of the complainant in "date rape" cases goes
beyond what is necessary to present a consent defense.
1 2
3
4
5
8

5.

Defense attorneys appeal to gender stereotypes (for example,
"women say no when they mean yes;". "provocative dress is an
invitation") in order to discredit the victim in criminal sexual
conduct cases.
1
2
3
4
5
8

6.

In criminal sexual conduct cases, when the perpetrator is an adult
male and the victim is a juvenile, the sentence is more severe if the
victim is:
I (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

7.

In criminal sexual conduct cases, bail is set higher when the judge
is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

8.

Questioning about the past sexual conduct of the victim in criminal
sexual conduct cases is more likely to be limited by a judge who is:
I (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)

9.

Questioning about the past sexual conduct of the victim in criminal
sexual conduct cases is more likely to be limited when the defense
counsel is:
1 (MALE)
2 (FEMALE)
3 (No Difference)
4 (No Basis for Judgment)
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10. Sentences for criminal sexual conduct convictions are likely to be
more lenient if the judge is:
2 (FEMALE)
1 (MALE)
4 (No Basis for Judgment)
3 (No Difference)
11. Do you have an example or illustration of gender bias or
gender-related problems in judicial decision-making in criminal
sexual conduct cases? If so, please describe. (Use additional pages
if needed.)
12. Please make any comments you would like about gender-related
problems in the area of juvenile law.
13. Do you believe that people tend to "over-react" or become
"hypersensitive" to the issue of gender fairness in the courts?
Please share your views.
Please feel free to use this space for any additional comments
concerning gender fairness in the courts that you might have.
THANK YOU very much for your help. The completed questionnaire and any extra pages of comments can be returned by placing them
in the enclosed pre-addressed postage paid envelope.

Appendix E
NORTH DAKOTA COMMISSION ON GENDER FAIRNESS
IN THE COURTS
COURT PERSONNEL SURVEY
Thank you for helping the North Dakota Supreme Court's Commission on Gender Fairness in the Courts by answering this survey.
As a person who is frequently in the courtroom, in chambers, or
dealing with members of the judiciary, you are in a unique position to
help us evaluate how people are treated by the court system. The items
will ask how you are treated and about your observations of the way men
and women are treated in courtroom proceedings and in the court
system generally. Please respond based on your own experiences and
observations of the court system.
Although most questions ask you just to circle a response, please
feel free to add comments in the margins, at the end of each section, or
wherever you think they would clarify your answer. You may include
additional pages if necessary.
I.
II.
III.
IV.

BACKGROUND INFORMATION
COURTROOM INTERACTION
SPECIFIC TREATMENT OF COURT PERSONNEL
OVERALL PERCEPTION OF GENDER BIAS

p
pp
pp
pp

1
2-3
3-5
5-6

It is important for us to obtain this information from you, whether
or not you believe there are gender-related problems in the court system.
We are interested in your thoughts on these issues. All responses will be
confidential and no individuals will be specifically identified in any
reports of the research. Please return the completed questionnaire within
one week of its receipt. If you have any questions about the survey
please call me, Professor Wendelin M. Hume-Project Coordinator, at
(701) 777-4001. Thank you.
I.

BACKGROUND INFORMATION

Please check or circle the appropriate response or fill in the
information in the space provided.
1.

Gender:

1. Male

2. Female
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Race:

1. White
3. African American
5. Hispanic
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2. Native American
4. Asian
6. Other

3.

Year of birth

4.

Number of years with the court system.

5.

Are you a:
1. Court Administrator or Administrative Assistant
2. Clerk or Deputy Clerk
3. Law Clerk
4. Court Reporter
5. Secretary
6. Juvenile Personnel
7. Bailiff
8. Other (please indicate position)

6.

On the average, how many hours per week are you in court?
0 hrs/wk
1-10 hrs/wk
11-20 hrs/wk
21-30 hrs/wk
31-40 hrs/wk

7.

On the average, how many hours per week are you in chambers
during official proceedings?
0 hrs/wk
1-10 hrs/wk
11-20 hrs/wk
21-30 hrs/wk
31-40 hrs/wk

If you answered "0 hrs/wk" to both questions 6 and 7, then it is
not necessary for you to fill out the next section of the questionnaire.
Please skip to Section III Specific Treatment of Court Personnel and
answer all remaining questions.
PART II THROUGH PART IV SHOULD BE ANSWERED BY ALL
PERSONNEL WHO ARE IN COURT OR CHAMBERS.
II.

COURTROOM INTERACTION

The following questions ask how often you personally have
observed or experienced specific types of behavior in the North Dakota
state or local courts in the last five years. Please circle the response that
comes closest to your own observations or experiences. Please feel free
to add written comments in the margins or wherever appropriate. You
might wish to comment for several reasons such as to provide an
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example, clarify a point, or describe an incident within or before the
stated five year time frame (please state the year in which the incident
took place). Please note that in the scales which follow: A=Always (90%
of the time or more), O=Often (75-89% of the time), S=Sometimes
(26-74% of the time), R=Rarely (11-25% of the time), N=Never (10% of
the time or less), and N/A=Not Applicable or No Basis for Judgment.
A
1.

0

S

Women attorneys are addressed by first names or
ment when men attorneys are not.
- by judges
1 2 3
- by counsel
1 2
3
- by court personnel
1 2
3
- by bailiffs
1 2
3

R

N

N/A

terms of endear4
4
4
4

5
5
5
5

8
8
8
8

2.

Women litigants or witnesses are addressed by their first names or
terms of endearment when men litigants or witnesses are not.
- by judges
1 2
3
4
5
8
- by counsel
1 2
3 4
5
8
- by court personnel
1 2
3
4
5
8
- by bailiffs
1 2
3
4
5
8

3.

Women attorneys are asked if they are attorneys when men are not
asked.
-by judges
1 2 3 4 5 8
- by counsel
1 2
3
4
5
8
- by court personnel
1 2
3
4
5, 8
- by bailiffs
1 2
3
4
5
8

4.

Comments are made about the physical appearance
men attorneys in court, when no such comments are
-by judges
1
2
3
- by counsel
1
2
3
- by court personnel
1
2
3
- by bailiffs
1
2
3

or apparel of womade about men.
4
5
8
4
5
8
4
5
8
4
5
8
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Comments are made about the physical
women litigants or witnesses when no
about men.
1
- by judges
1
- by counsel
1
- by court personnel
1
- by bailiffs

0

S

R

N

N/A

appearance or apparel of
such comments are made
2
2
2
2

3
3
3
3

4
4
4
4

5
5
5
5

8
8
8
8

Women attorneys are subjected to physical sexual harassment.
-by judges
1 2 3 4 5 8
1 2
3
4
5
8
- by counsel
- by court personnel

1

2

3

4

5

8

- by bailiffs

1

2

3

4

5

8

Women attorneys are subjected to verbal sexual harassment.
-by judges
1 2 3 4 5
1 2
3
4
5
- by counsel

8
8

- by court personnel

1

2

3

4

5

8

- by bailiffs

1

2

3

4

5

8

subjected to physical sexual

8.

Women litigants or witnesses an
harassment.
- by judges
- by counsel
- by court personnel
- by bailiffs

9.

Women litigants or witnesses are subjected to verbal sexual
harassment.
5
8
- by judges
8
- by counsel
5
8
- by court personnel
5
8
- by bailiffs

10. Women court personnel are subjected to physical
harassment.
- by judges
- by counsel
- by court personnel
- by bailiffs

sexual
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A

O

S

R

N

N/A

11. Women court personnel are subjected to verbal sexual harassment.
- by judges
1 2
3
4
5
8
- by counsel
1 2
3
4
5
8
- by court personnel
1 2
3
4
5
8
- by bailiffs
1 2
3
4
5
8
12. Remarks or jokes demeaning to women are
chambers.
-by judges
1 2
- by counsel
1 2
- by court personnel
1 2
- by bailiffs
1 2

made in court or in
3
3
3
3

4
4
4
4

5
5
5
5

8
8
8
8

13. When gender bias occurs in the courtroom, the judge intervenes
to stop it.
1 2
3 4
5
8
14. In my opinion, judges assign more credibility to the arguments of
attorneys who are:
I (Male)
2 (Female)
3 (Neither)
15. In my opinion, judges assign more credibility to the opinions of
experts who are:
1 (Male)
2 (Female)
3 (Neither)
16. In my opinion, judges assign more credibility to the testimony of
witnesses who are:
1 (Male)
2 (Female)
3 (Neither)
III. SPECIFIC TREATMENT OF COURT PERSONNEL
The following questions ask you about your experiences as an employee
of the state or local North Dakota court system. Please mark the
response that comes closest to your own experiences during the past five
years.
A 0
S R N N/A
1.

I feel I am asked to perform duties that would not be asked of the
opposite sex.
1 2
3
4
5
8

2.

I feel that there are duties that I am not allowed to perform because
of my gender.
1 2
3
4
5
8

3.

Men's opportunities for job advancement in the court system are
limited because of gender.
1 2
3
4
5
8
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A

0

S

R

N

N/A

4.

Women's opportunities for job advancement in the court system are
3
4
5
8
1 2
limited because of gender.

5.

In my district, men are given preference in appointments to supervisory positions in court administration.
4
5
8
1 2
3

6.

In my district, women are given preference in appointments to superviosry positions in court administration.
8
4
5
2
3
1

7.

In my district, salary and other forms of compensation are on the
average higher for men than women with similar qualifications.
1 2
3 4
5
8

8.

In my district, salary and other forms of compensation are on the
average higher for woman than men with similar qualifica8
1 2
3
4
5
tions.

9.

My opinions on work-related matters are given less weight than
those of a person with the same qualifications but of the opposite
8
gender.
1 2 3 4 5

10. Grievance procedures within the court system are adequate for
resolving sexual harassment, maternity/paternity leave, pay
inequity, or gender-based problems at work.
1 2
3
4
5
8
11. As an employee of the courts, have you ever been subjected to
unwanted verbal sexual advances or harassment?
2. (NO)
1. (YES)
12. As an employee of the courts, have you ever been subjected to
unwanted physical sexual advances or harassment?
2. (NO)
1. (YES)
13. As an employee of the courts, have you ever been discriminated
against on the basis of your gender.
1. (YES)
2. (NO)
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14. If you answered "YES" to either item 11, 12 or 13, did you make a
formal complaint as a result of the harassment or discrimination?
1. YES
2. NO, the incident was minor
3. NO, I believed nothing would be done about it
4. NO, I was afraid of the negative consequences
5. N/A, I did not answer "YES" to 11, 12 or 13
15. Does your judicial district have an adequate maternity, paternity,
or family leave policy for court employees?
1. (YES)
2. (NO)
16. Is there a need for a day-care facility for children of employees,
litigants, witnesses or jurors in your judicial district?
1. (YES)
2. (NO)
17. Does your judicial district have an effective sexual harassment
policy pertaining to court employees?
1. (YES)
2. (NO)
18. Does your judicial district have an effective nondiscrimination
policy? 1. (YES)
2. (NO)
19. In your judicial district, is there a need for more frequent
performance evaluations or salary reviews?
1. NO, current policies are fine.
2. YES, performance evaluations.
3. YES, salary reviews.
4. YES, both performance evaluations and salary reviews.
20. Which of the following statements best describes your overall
perception of the treatment of female court employees in the North
Dakota state or local courts at the present time:
1. There is no gender bias against female court employees at the
present time.
2. Gender bias against female court employees exists, but only
in a few areas and with certain individuals.
3. Gender bias against female court employees is widespread,
but subtle and hard to detect.
4. Gender bias against female court employees is widespread
and readily apparent.
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21. Which of the following statements best describes your overall
perception of the treatment of male court employees in the North
Dakota state or local courts at the present time:
1. There is no gender bias against male court employees at the
present time.
2. Gender bias against male court employees exists, but only in a
few areas and with certain individuals.
3. Gender bias against male court employees is widespread, but
subtle and hard to detect.
4. Gender bias against male court employees is widespread and
readily apparent.
IV. OVERALL PERCEPTION OF GENDER BIAS
The following questions ask you about your perceptions regarding
bias in the North Dakota state or local court systems. Please circle the
response that comes closest to your own perceptions. Please feel free to
add written comments in the margins or wherever appropriate.
1.

Gender bias is most often encountered:
1. In the courtroom
2. In chambers
3. Same amount in both settings
4. Other setting (please specify)
5. Have seen no instances of gender bias in any setting

2.

Which of the following statements best describes your overall
perception of gender bias against women in the North Dakota state
or local courts at the present time?
1. There is no gender bias against women in the North Dakota
courts.
2. Gender bias against women exists, but only in a few areas and
with certain individuals.
3. Gender bias against women is widespread, but subtle and hard
to detect.
4. Gender bias against women is widespread and readily apparent.
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3.

Which of the following statements best describes your overall
perception of gender bias against men in the North Dakota state or
local courts at the present time?
1. There is no gender bias against men in the North Dakota
courts.
2. Gender bias against men exists, but only in a few areas and with
certain individuals.
3. Gender bias against men is widespread, but subtle and hard to
detect.
4. Gender bias against men is widespread and readily apparent.

4.

In your opinion, how has gender bias in the North Dakota state or
local courts changed over the past few years?
1. There is less gender bias now than in the past.
2. There is more gender bias now than in the past.
3. There is the same amount of gender bias now as in the past.
4. There is a different kind of gender bias now than in the past.
5. There has never been any gender bias, now or in the past.

5.

If you have observed any gender-biased discrimination in the
courtroom or in chambers during the last five years, please briefly
describe, without naming any specific individuals, the most serious
such incident.

6.

In your opinion, did the behavior described in #5 affect the
outcome of a case?
1. Not applicable-did not observe the behavior described in #5
2. NO-it did not affect case outcome
3. YES-If "YES," how?

7.

Did
1.
2.
3.

8.

In your opinion, did this intervention affect the outcome of a case?
1. Not applicable-did not observe the behavior described in #5
2. NO-intervention did not affect case outcome
3. YES-If "YES," how?

anyone intervene to correct the behavior described in 5?
Not applicable-did not observe the behavior described in 5
NO-intervention did not take place
YES-If "YES," who (Judge, opposing counsel, etc.) and in
what way?
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Do you believe that people tend to "over-react" or become "hypersensitive" to the issue of gender fairness in the courts? Please share
your views.

Please feel free to use this space and the space on the back page for
any additional comments concerning gender fairness in the courts that
you might have.
THANK YOU very much for your help. The completed questionnaire and any extra pages of comments can be returned by placing them
in the enclosed pre-addressed postage paid envelope.

Appendix F
NOTICE OF PUBLIC MEETING
ON GENDER FAIRNESS IN THE COURTS
YOU ARE INVITED TO ATTEND
Public meetings sponsored by the Supreme Court Commission on
Gender Fairness in the Courts. The Commission encourages all citizens
to relate experiences of gender bias in the courts. Your views are
welcome, whether you are a woman or a man, and whether you feel your
experience was fair or unfair.
What is gender bias? Gender bias is the making of unjustified or
unsupported assumptions about individual capabilities, interests, goals,
and social roles solely on the basis of sex differences.
ALL MEETINGS BEGIN AT 7:00 P.M., LOCAL TIME

September 6

Minot
Municipal
Auditorium, Room 201
Wednesday,
September 20

Bismarck
Heritage Center
Lecture Room B
Thursday,
September 21

Devils Lake
Heritage Hall
UND Lake Region
Monday,
October 16

Jamestown
Dakota Room
Dakota Inn

Fargo
Holiday Inn
Wednesday,

Grand Forks
Holiday Inn
Thursday,

Dickinson
Hospitality Inn
Remington Room

Tuesday, October 17

November 1

November 2

Wednesday, November 8

Williston
High School Library
Reference Room
Wednesday,

ALL LOCATIONS WHEELCHAIR ACCESSIBLE

For more information please contact: Mary Hoberg, Commission on
Gender Fairness in the Courts, State Court Administrator's Office, 600
East Boulevard Avenue, Bismarck, ND 58505-0530
or call (701) 328-4216.
On request, the Commission will arrange for receipt
of confidential or written comments.
ATTENTION ATTORNEYS
There will be a CLE seminar offered in some locations prior to the
public meeting. Watch for the brochure.

Appendix G
NORTH DAKOTA DIVORCE DATA COLLECTION FORM
GENERAL INFORMATION abstracted from all files
Date information abstracted

1.

District Court

2.

Case No.

3.

Date Judgment Entered

4.

Judge

5.

Length of marriage
Date of marriage
Date of divorce

(city)

(can be calculated laterfrom dates below)
-

Date of separation

6.

Husband's occupation

7.

Husband works full time

8.

Husband's income (indicate whether gross or net and period for
which described):

_

part time

Source of information:
9.

Wife's occupation

10. Wife works full time

_

part time

1 1. Wife's income (indicate whether gross or net and period for which
described):
Source of information:
Check here if post-divorce proceedings:

Number of pages:

DO NOT ATTEMPT TO ABSTRACT INFORMATION FROM POST-DIVORCE PROCEEDINGS
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NORTH DAKOTA DIVORCE DATA COLLECTION FORM
ATTORNEY FEES

Date information abstracted

1.

District Court

2.

Case No.

(city)

Source of information:

12. Temporary attorneys fees to be paid by husband for wife:

13. Temporary attorneys fees to be paid by wife for husband:

14. As part of final judgment, amount or proportion of wife's attorney
fees to be paid by husband:

15. As part of final judgment, amount or proportion of husband's
attorney fees to be paid by wife:

APPENDIX
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NORTH DAKOTA DIVORCE DATA COLLECTION FORM
CHILD CUSTODY AND SUPPORT
Date information abstracted

1.

District Court

2.

Case No.

(city)

12. Number of minor children

13. Physical custody of children:

1.
3.

Father
Joint

2. Mother
If joint, time allocations specified

14. Legal custody of children:
1.

Father

2.

Mother

3.

Joint

15. Custody was decided by:
1.

Judge or referee

2. Stipulation

__

__

3. Default

16. Child support was decided by:
1.

Judge or referee

2. Stipulation

3. Default

17. Child support to be paid by:
1.

Mother

2.

Father

18. Amount of child support
19. Pursuant to § guidelines?

_

Deviation from § guidelines?

No mention of § guidelines?
20. If deviation from § guidelines, justification?
21. If deviation from § guidelines, supporting evidence:

22. If dependency tax exemptions waived in favor of child support
obligator, how many
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NORTH DAKOTA DIVORCE DATA COLLECTION FORM
PROPERTY

Date information abstracted

1.

District Court

2.

Case No.

(city)

12. Quantification of assets

Source of information:
13. Distribution (amounts and/or proportions)
14. Distribution characterized as equal?
15. Distribution characterized as unequal?
16. If characterized as unequal, reason(s) specified?
17. If farm, how distributed?
18. If pensions mentioned, describe how distributed (e.g. retained by
husband or wife; what proportion or amount of husband's pension
awarded to wife; what proportion or amount of wife's pension
awarded to husband):
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NORTH DAKOTA DIVORCE DATE COLLECTION FORM
SPOUSAL SUPPORT

Date information abstracted

1.

District Court

2.

Case No.

IF SPOUSAL SUPPORT AWARDED:
12. Amount of award
13. Duration of award
14. Specified purpose?
15. Conditions?
IF SPOUSAL SUPPORT NOT AWARDED:
16. Reservation of jurisdiction?

(city)
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NORTH DAKOTA DIVORCE DATE COLLECTION FORM
CIVIL DOMESTIC VIOLENCE

Date information abstracted

1.

District Court

2.

Case No.

(city)

12. Order sought by
1.
2.

Husband
Wife

13. Evidence of physical abuse?
14. Disposition:
1.
2.

Granted
Denied

15. Other provisions:
16.

Mutual protection orders when only one petitioned?

Appendix H
COMPILATION OF DISCIPLINARY RULES FROM OTHER STATES

RULES REGULATING THE FLORIDA BAR
RULE 4-8.4 MISCONDUCT
A lawyer shall not:

(d) engage in conduct in connection with the practice of law that is
prejudicial to the administration of justice, including to knowingly, or
through callous indifference, disparage, humiliate, or discriminate
against litigants, jurors, witnesses, court personnel, or other lawyers on
any basis, including, but not limited to, on account of race, ethnicity,
gender, religion, national origin, disability, marital status, sexual
orientation, age, socioeconomic status, employment, or physical
characteristic;
Comment
Subdivision (d) of this rule proscribes conduct that is prejudicial to
the administration of justice. Such proscription includes the prohibition
against discriminatory conduct committed by a lawyer while performing
duties in connection with the practice of law. The proscription extends
to any characteristic or status that is not relevant to the proof of any legal
or factual issue in dispute. Such conduct, when directed towards
litigants, jurors, witnesses, court personnel, or other lawyers, whether
based on race, ethnicity, gender, religion, national origin, disability,
marital status, sexual orientation, age, socioeconomic status, employment,
physical characteristic, or any other basis, subverts the administration of
justice and undermines the public's confidence in our system of justice,
as well as notions of equality. This subdivision does not prohibit a
lawyer from representing a client as may be permitted by applicable law,
such as, by way of example, representing a client accused of committing
discriminatory conduct....
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MASSACHUSETTS RULES OF COURT
CHAPTER 3 RULE 3:07
DR-106. Trial Conduct
(C) In appearing in his professional capacity before a tribunal, a lawyer
shall not:
(8) Engage in conduct manifesting bias or prejudice based on
race, sex, religion, national origin, disability, age, or 'sexual
orientation against a party, witness, counsel or other person.
This Disciplinary Rule does not preclude legitimate advocacy
when race, sex, national origin, disability, age, or sexual
orientation, or another similar factor, is an issue in the
proceeding.
MINNESOTA
RULE 8.4 MISCONDUCT
It is professional misconduct for a lawyer to:
(g) harass a person on the basis of sex, race, age, creed,
religion, color, national origin, disability, sexual ,preference or
marital status in connection with the lawyer's professional
activities;
Comment- 1991
Paragraph (g) specifies a particularly egregious type of
,discriminatory act-harassment on the basis of sex, race, age,
creed, religion, color, national origin, disability, sexual
preference, or marital status. What constitutes harassment in
this context may be determined with reference to
antidiscrimination legislation and case law thereunder. This
harassment ordinarily involves the active burdening of another,
rather than mere passive failure to act properly.
Harassment on the basis of sex, race, age, creed, religion,
color, national origin, disability, sexual preference, or marital
status may violate either paragraph .(g) or paragraph (h). The
harassment violates paragraph (g) if the lawyer committed it in
connection with the lawyer's professional activities.
Harassment, even if not committed in connection with the
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lawyer's professional activities, violates paragraph (h) if the
harassment (1) is prohibited by antidiscrimination legislation
and (2) reflects adversely on the lawyer's fitness as a lawyer,
determined as specified in paragraph (h)
NEW MEXICO RULES OF PROFESSIONAL CONDUCT
ARTICLE 3
16-300. Prohibition against invidious discrimination.
In the course of any judicial or quasi-judicial proceeding
before a tribunal, a lawyer shall refrain from intentionally manifesting, by words or conduct, bias or prejudice based on race,
gender, religion, national origin, disability, age, or sexual orientation against the judge, court personnel, parties, witnesses,
counsel or others. This rule does not preclude legitimate advocacy when race, gender, religion, national origin, disability, age
or sexual orientation is material to the issues in the proceeding.
STATE BAR COMMENTARY
For purposes of this rule, the terms "judicial or quasijudicial proceeding" shall refer to any and all courts, regardless of their jurisdiction or location, as well as any governmental agency, board, commission, or department before whom the
lawyer is engaged in the practice of law. The rule also encompasses arbitration or mediation proceedings, whether or not
court ordered.
For purposes of this rule, the term "proceeding" shall
mean any judicial or administrative proceeding relating to the
adjudication or resolution of legal disputes (including, but not
limited to, discovery procedures, arbitration, and mediation),
rule making, licensing, lobbying, the imposition or withholding
of sanctions, or the granting or withholding of relief.
For purposes of this rule, the term "sexual orientation"
shall mean heterosexuality, bisexuality or homosexuality.

